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Re: Comments on CG Docket nos. 18-152 and02-278

Dear Ms. Dortch:

I am submitting these Comments (and an attached Appendix) in response to the May 14,2018
public Notice, ..Consumer and Govemmental Affairs Bureau Seeks Comment on Interpretation of the

Telephone Consumer protection Act in light of the D.C. Circuit's ACA International Decision," DA 18-

493.

I am a lawyer in private practice who, among other things, represents defendants in class actions

which allege violations of tn" Tilephone Consumer Protection Act ("TCPA"). In ACA International,I

filed an Amicus Brief and Requesti for Judicial Notice which demonstrated that in 2003, 2008, and in

20I5,the Federal Communicutionr Commission published and relied on false claims about post-

enaciment changes in dialer technology, to justify its orders which wrongfully expanded the definition

of an Automatic Telephone Dialing Slstem ("ATDS"). (My Amicus Brief is in the attached Appendix

at pages CRMApp0obg-oo+0, *d.y Requests for Judicial Notice are in the Appendix at pages

CRMAPPO 093-0157. The D.C. Circuit's Orders on my Requests for Judicial Notice are in the

Appendix at pages CRMAPP0 1 89-01 90.)

I am submitting these comments and Appendix to make three points:

l. The FCC should clarify the definition of an ATDS (and clarify its 2003 and subsequent ATDS-

Orders) because ACA International is so poorly written that federal judges are drawing opposite

conclusions about what it means. For example, district judge Diane J. Humetewa ruled that ACA
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International vacated,the FCC's 2003 and 2008 Orders, see Herrickv. GoDaddy.com LLC,

Appendix at CRMApP024}-0250, but magistrate judge Jonathan Goodman drew the opposite

conclusion ,that ACA Internationat didnot affect the validity of the FCC's 2003 or 2008 Orders

which expanded the definition of an ATDS. See Reyes v. BCA Financial Services, Inc.,

Appendix at CRMApP0228-0230. On scales of intelligence and integrity, federal judges are in

ouination,s top one-percent. When federal judges draw opposite conclusions about what ACA

International means,-the fault is not in the district courts: The fault lies solely in the D.C. Court

of Appeal. Herrick, Reyes, and other recent decisions demonstrate that ACA International failed

to ctaiify anything about the definition of an ATDS. Only the FCC can fix this problem and

clarify its ATDS-Orders.

2. The TCpA was enacted in 1991, and the FCC's new clarifying definition of an ATDS should

consider the auto-dialer-technologies which were used atthattime. As my Amicus Brief and

Requests for Judicial Notice pointed out, U.S. Patents are the world's most reliable records about

changes in technology. patents, and the knowledge of auto-dialer inventors like Ellis K. Cave

lsee lppendix at cnirlappo020-0024 and 0123-0157) demonstrate that by 1989, old-technology

auto-dialers which dialed phone numbers which were randomly or sequentially generated were

being replaced by predictive dialers which dialed known persons from customer lists. Patents

are h-ighiy reliabieland contemporaneous) records which support Commissioner Pai's

observation that, "Congress expressly targeted equipment that enables telemarketers to dial

random or sequential numbers in the TCPA. If callers have abandoned that equipment, then the

TCpA has accomplished the precise goal Congress set out for it." Appendix at CRMAPPO195.

Second, my Appendix also contains an old Request for Proposal for a predictive auto-dialer,

from 1988-("Arkansas Gazette RFP (1983)"). Ellis Cave supplied that RFP in response to my

request for old records which described 1980's-era auto-dialer technology. He told me that he

found this Arkansas Gazette RFP (1988) in a box of old records from his tenure as Vice
president of Research and Development for an auto-dialer manufacturer, TBS (see

CRMApp0l60-0188). The purpose of the Arkansas Gazette RFP (1988) was to acquire a

predictive auto-dialei (cRMApp0r6l-0162). The Arkansas Gazette RFP (1988) also required

ihut th" predictive auto-dialer must dial phone numbers from lists which included customets'

names and addresses (CRMAPP0184). Andnowhere does the Arkansas Gazette RFP (1988)

mention any capability to generate or dial phone numbers which are randomly or sequentially

generated, which corroborates Mr. Cave's declaration that customers in the 1980's were

uninterested in auto-dialers with random or sequential number generators. (See Cave declaration

atparugraph 8, Appendix at page CRMAPP0022.) Contrary to the FCC's false claims in its

ZOOI anaiubsequent ATDS-Orders, auto-dialers which dial from lists, or which dial

predictively, *"r. not invented after the TCPA was enacted in 1991. Predictive auto-dialers

which dialed from lists were, in fact, widely used by 1989 (see the Patent at CRMAPP}II2,
Description of the Prior Art, and the Arkansas Gazette RFP (1988), CRMAPP0160-0184). It is

implausible that the TCPA, which was enacted in 1991, was intended to outlaw predictive auto-

dialers like the system which the Arkansas Gazette RFP described in 1988.
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Third, merely reiterating the statutory definition of an ATDS will not clarify whether new or

current auto-dialers are unlawful ATDS's. In pending TCPA lawsuits, plaintiffs' experts point

out that many auto-dialers use Microsoft Windows ("Windows") or Linux as an operating

system, and ihat (unknown to many auto-dialer-users) Windows and Linux have the capacity to

generate random or sequential telephone numbers on command. For those reasons, they testify

ihut n"* auto-dialers which utilize Windows or Linux are unlawful ATDS's because they have

the capacity to store and dial telephone numbers which are randomly or sequentially generated.

Of course, commanding Windows or Linux to generate numbers will not cause an auto-dialer to

dial-dialing such numbers requires additional human intervention, and computer-programming.

A complicating factor is that many auto-dialer-users do not know that Windows or Linux is

capable of generating random or sequential phone numbers until they are 'oeducated" by

Plaintiffs' experts, during litigation. In my view, where an auto-dialer-user never uses an

operating ryrt.* like Windows or Linux to generate random or sequential numbers, it is unfair

to impose strict liability under the TCPA, and it is unfair to characterize such systems as

ATDS's. For these reasons, the FCC should clarify that auto-dialers which use operating

systems like Windows or Linux, where the operating systems are never commanded to generate

random or sequential phone numbets, are not unlawful ATDS's.

To illustrate current court disputes about whether auto-dialers which utilize a Windows operating

system are unlawful ATDS's, I have attached a recent Motion in Limine and Opposition from a

pending TCPA class action. Those papers illustrate that after ACA International,lawyers

strarpty Oisagree about the scope of that decision, and disagree about whether auto-dialers which

.rr" Windows are unlawful ATDS's. See the Motion at CRMAPP0260-267, and the Opposition

at CRMAPP0269-0276. In its new rule-making to clarify the definition of an ATDS, the FCC

should fully consider the Declaration of Darrin Bird which, I think, generally reflects the views

of auto-dialer manufacturers (see CRMAPP0264-0267.) Absent clarification from the FCC,

judges and juries will decide, for example, whether auto-dialers which use a Windows operating

ryrG- are unlawful ATDS's. Decisions by judges and juries will inevitably result in ad hoc

rulings which are conflicting and inconsistent. If the FCC rules that such systems are unlawful,

so boit. But clarity is needed, not inconsistent ad hoc court decisions which perpetuate a

treacherous bet-the-company TCPA-legal-landscape.

In the trenches of TCPA litigation, ACA Internationalhas provided additional ammunition for

both sides, and added to the fog of war. But as noted above, because federal judges have drawn

opposite conclusions about what ACA Internqtional means, TCPA class actions still threaten to

unttitrilut. defendants. That explains why defendants are still paying millions of dollars for class

settlements to avoid the risks of annihilation and bankruptcy. Such annihilation could not have

been the intent of Congress. Only the FCC can clarify its ATDS Orders, and it should do so,

forthwith.

The persons who wrote the FCC's false claims (which falsely stated that auto-dialers which dial

frornlists, or which dial predictively, were invented after the TCPA was enacted in 1991) look

more like criminals than public servants. Reliable contemporaneous records like U'S. Patents,
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and the Arkansas Gazette RFP (1988) for a predictive auto-dialer, demonstrate that those
technologies were invented and widely used before the TCPA was enacted in 1991. Those are
facts, not opinions. I am skeptical that the FCC's Commissioners or staff are lazy or stupid: To
the contrary, they seem highly intelligent and intellectually curious. So, why did intelligent
persons at the FCC make those false claims? To promote the public good? Or to sabotage an
economic system with which they disagree?

The Inspectors General of the FCC have had more than two years, since December 1, 2015,to
compile and preserve evidence about the FCC's false and dishonest claims: What did
Commissioners and staff know about their false claims, when did they know it, and why did they
rely on false claims to justify their ATDS-Rules? (See my December I,2015letter to the FCC's
Inspectors General, "Re: False and Dishonest Claims by the FCC," Appendix at CRMAPP0158-
0159). You should demand a full accounting and report from the Inspector General, because it
appears that the FCC's ratification of false claims in its 2003 and subsequent ATDS-Orders is
the public sector's version of Madoff or Enron. Criminals in the private sector are bad, but
criminals in government who abuse their regulatory powers to obtain the complicity of courts are
worse. Did the Inspector General investigate the FCC's false claims with similar resources,
rigor, andzeal as the investigations of Madoffand Enron? Is the Inspector General's evidence
about the FCC's false claims really exculpatory? Or is that evidence incriminating? It is
impossible to answer those questions from my office in Los Angeles. Those are all questions for
the Inspector General in Washington, D.C.

Last, the evidence which has been compiled and preserved by the FCC's Inspector General
should shed light on the questions presented by your May 14,2018 Public Notice.

Please let me know if you have any questions, comments or concerns, and thank you for
considering my Comments and Appendix.

Very truly yours,

Charles R. Messer
CARLSON & MESSER LLP

The Appendix is attached, below
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pursuant to Rules 27 and29 of the Federal Rules of Appellate Procedure,

Amicus Curiae Charles R, Messer pro se moves for leave to file an Amicus Curiae

Brief in support of ACA International's Petition. A copy of the proposed brief is

submitted herewith.

I. Statement of identitv and interest in this case'

I am a lawyer in private practice. Among other things, I represent

defendants in civil cases that allege that defendants violated the Telephone

Consumer Protection Act, TCPA, by using Automatic Telephone Dialing Systems,

ATDS's, to make telePhone calls.

I wrote the attached Amicus Brief. The only person I consulted was Ellis

Cave, who signed the declaration at pages 7-l I of the brief. The brief conveys my

personal legal perspective about the FCC's ATDS Rules. I do not know whether

the brief represents the views of anyone other than myself.

My interest in this case stems from my belief that the government, and

especially courts, should never rely on false or dishonest claims. The attached

brief demonstrates that the FCC has published and relied upon false and dishonest

claims about "changes in technology" to promulgate its ATDS Rules'

Governmental reliance on false and dishonest claims destroys respect for law, and

it undermines the integrity of courts.

IL The brief is desirable and relevant'

The petitioner and others will demonstrate that the FCC lacks general legal

aurhority to issue its 2003, 2008, and 2015 Orders that expanded the definition of

an ATDS (,,ATDS Rules"). The attached Amicus Curiae Brief of Charles R.

Messer demonstrates a different specific point: United States Patents are the

2
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world's most reliable records about changes in technologies, and patents prove that

the FCC relies on false and dishonest claims about "changes in technology" to

justif, its ATDS Rules.

The FCC's 2003, 2008, and 2015 Orders that expanded the definition of an

ATDS are based on the Commission's false and dishonest claims about changes in

technology. This court should not endorse or support the FCC's unfair and abusive

ATDS Rules.

Pursuant to Rule 29, this motion for leave should be granted.

Dated: December 1, 2015 Respectfully submitted,

CAR

By
Charles R. esser
Califomia State Bar no. 101094
CARLSON & MESSER LLP
5959 W Century Boulevard, Suite 1214
Los Angeles, California 90045
(310) 242-2202
mesierc@cmtlaw.com
Amieus Auriae Charles R. Messer, pro se
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PROOF OF SERVICE

STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

txl

t1

tl

txl

)
)
)

ss

I am employed in the county of Los Angeles, state of california,

I am over the age of eighteen years and not a party to the within action. My business

address it SqSq W. Ce?iur' Bivd., Suite 1214, Los Angeles, California 90045'

On December 1, 2015, I served the foregoing-g9cl19qt(t) {t::tt[t{as:.MOTION OF

AMrcus cuRIAE Fon-iC.q,vrc To FILE ^fnnrius cURIAI BRIEF IN suPPoRT oF
A-C;lNTEnXeffON,li;SpbrlflON on all interested parties in this action as follows:

SEE ATTACHED SERVICE LIST

BY MAIL: I sealed such envelope(s) and placed.it (them) for collection and mail-ing

"" 
tfrfi aut" foifo*ingift. otainuiy fisinesi practices of Carlson & Messer LLP. I am

;;;ilii ir"iiii* *iiiiiti. u"rin..r'ptu.tices of Carlson & Messer LLP for collection

;;;;;";;;ilng or.otrcrpoiia.n..'for.,t'railing w.ith_the United States Postal Service.

S;;li;;;;;ifo"na.n". *o'uiJ u. arposited wiih the United States Postal Servicc at Los

AE;l.r, arlifornia ihir ru*" day'in the ordinary course of business with postage

thereon fully prepaid.

By ELECTRONIC MAIL: Based on Court order or an agreement of the parties to

;";"pt;;u1"" Uy e-tn"ifoi"t""tronic transmission,-l causel the said documents to be

;;;ai" ih. p"rron, 
"i'lnl "t-"ironic 

mail addresses'listed belo_I(:t.-:r,::l*^t^11':,"^
ii.tf . f did hot receive within a reasonable time after the transmission, any electrontc

;;;";;;; oitr.t indication that the transmission was unsuccessful.

By FACSTMILE: I transmitted via telecopier machine such document to the

ini"i"rt"a JuiiGs at ttt" fu"simile number(s) listed on the attached service list'

By oVERNIGHT DELMRY: I deposited the above document(.s) in a box.or other

fu.iflty i.gi,f "rfi 
*"i"tuinla Uf l".OFi in an envelope or package designated by FedEx

witn allivlry fe-es paid or provided for.

(STATE): I declare under penalty of perjury under the laws of the State of California
dhat the above is true and correct'

{FEDERAL): I dectare that I am employed in the office of a member of the bar of this

court at whoie direction the service was made'

Executed this lsrday of December,20l5 at Los Angeles, California'

if OS' Molion.l I

CRMAPPOOO4
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GLOSSARY

ATDS

ATDS Rules

Auto-dialer

FCC

TCPA

Automatic Telephone Dialing system as defined by the TCPA

(see 47 U.S.C. section 227(a)(l))'

The Federal Communications Commission's rules which

modified and expanded the definition of an ATDS under the

TCpA. See In rb Rulrt and Regulations Implementing the

Telephone Consumer Protection Act of 199/, 18 FCC Rcd'

l41i4(2003), In re Rules and Regulations Impleme-ntwthe

Telephine ionru*", Protection Act of 1991, 23 FCC Rcd' 559

fZOrifl, and In re Rules and Regulations Implementing the

i"t"pion" Consumer Protection Act of 1991, 30 FCC Rcd'

7961(20ts).

Anyautomatedsystemthatiscapableofdialingtelephone
,ru*brrt, including but not limited to ATDS's'

Federal Communications Cornmission'

Telephone Consumer Protection Act of 1991, Pub' L' No' 102-

243, lO5 }tat.2394, codified at 47 U.S.C. sections 227 et seq-
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1. Statement of identity. interest in this case. and source of authoritv to file

an amicus brief.

I am a lawyer in private practice who, among other things, represents

defendants in civil cases that allege violations of the Telephone Consumer

Protection Act ("TCPA").

This Amicus Brief reflects my personal legal perspective of the FCC's

ATDS Rules. I do not know whether this brief represents the personal views of my

colleagues at Carlson & Messer LLP, represents the view of any of my firm's

clients or of any organization which we have represented or consulted with, or

represents the views of petitioner ACA Intemational or of any other petitioner'

My interest in this case stems from my personal belief that the government

should never rely on false or dishonest claims, and on the fact ttrat the FCC has

consistently relied on false and dishonest claims about changes in auto-dialer

technologies to justiff its ATDS Rules. Governmental reliance on false and

dishonest claims destroys respect for law, and it undermines the integrity of courts.

The parties ask the court to determine whether the FCC lacks regulatory

authority to expand the definition of an ATDS, but this brief demonstrates a

different point that could make that determination unnecessary: The FCC's factual

bases of its 2003, 200g, and 2015 orders that expanded the definition of an ATDS

(changes in technologies since the TCPA was enacted in l99l) were false in 2003'

| 000,1 I 0t0: I I
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were false in 2008, and are false today. The Fcc's 2003 and 2015 orders claim

that an auto-dialer that dials telephone numbers from a list is a new post-TCPA

technology, but this brief demonstrates that that technology was patented in 1976

(see u.s. Patent no. 3,989,899) and was widely used by 1985. And the Fcc's

2008 and 2015 orders claim that predictive auto-dialing is another new post-TcPA

technology, but this brief demonstrates that predictive auto-dialers were developed

during the 1980's (see u.s. Patent nos. 4,599,493 and 4,933,964) and were widely

used before the TCpA was enacted in 1991. The Court of Appeals should know

that the FCC has consistently published and relied upon false and dishonest claims

to justiff its ATDS Rules.

I have concurrently filed a Motion for Leave to file this brief. Rule 29(a),

Federal Rules of Appellate Procedure'

2.TheFcceenersllvclaimsthatchangesintechnoloeYiustifvits

ATDS Rules.

congress defined an Automatic Telephone Dialing system, ATDS, in

section 227(a)of the TCPA. This brief will demonstrate that since the TCPA was

enacted in 1991, the FCC has relied on false clairns about, "changes in

technologies," to justifu its unauthoizedand abusive expansions of the definition

of an ATDS.

2
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The Fcc's June I 8,2015 Declaratory Ruling and order states that the basis

of its regulatory authority to expand the definition of an Automatic Telephone

Dialing System, ATDS, is post-TCPA changes in auto-dialer technologies:

Since the TCPA'y enactment, calling technologt has changed, md

businesses have grown more vocal that modern dialing equipment

should not be covered by the TCPA and its consumer protections'

FCC's Declaratory Ruling and Order, June 18, 2015, section 2 (emphasfs added)'

And this:

In the 2003 TCPA Order, the commission found that, in order to be

considered an,,automatic telephone dialing system," the

o'equipment need only have the "capacity to store or produce

telephone numbers." (tn.47). The Commission stated that even

when dialing a fixed set of numbers, equipment may nevertheless

meet the autodialer definition'

FCC's Declaratory Ruling and order, June 18, 2015, section l2' The

Commission's foofirote 47 referred to this:

It is clear from the statutory language and the legislative history

that Congress anticipated that the FCC, under its TCPA rulemaking

authority, might need to consider changes in technologies.

3
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FCC's Report and Order of July 3,z}O3,section 132 (emphasl"s added)'

Auto-dialer technologies have changed, but when? The TCPA was enacted

in 1gg1. In the context of the FCC's regulatory authority and this case, it is critical

to distinguish between pre-enactment and post-enactment technologies. The FCC

itself recognizes that critical distinction in its June 18, 2015 Declaratory Ruling

and Order , "Since the TCPA'y enactment, callingtechnology has changed. . .." (see

p. 3, above, emPhasis added).

Section 3 of this brief sets forth the FCC's specific claims about changes in

auto-dialer technologies. Section 4 demonstrates that the FCC's claims about

"changes in technolory" ate false.

3. The FCC specifically claims that auto-dialers that dial from lisb. or that

dial predictivelv. are post-enactment technolosies'

The TCPA was enacted in 1991. In its 2003 and 2015 Orders, the FCC

claims that auto-dialers that dial tetephone numbers from lists, or from databases,

are new post-1991 technologies:

In the past, telemarketers may have use dialing equipment to create

and dial l0-digit telephone numbers arbitrarily. As one commenter

points out, the evolution of the teleservices industry has progressed

4
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to the point where using lists of numbers is far more cost effective.

The basic function of such equipment, however, has not changed-

the capacity to dial numbers without human intervention. We fully

expect automated dialing technology to continue to develop.

FCC's Report and Order of July 3,20CI3, section 132. The FCC's 2015 June 18,

2015 Declaratory Ruling and Order confirmed and endorsed this 2003 Order. See

section 12 cited atPage 3, above.

In its 2008 and 2015 Orders, the FCC claims that auto-dialing predictively is

another post-199 I technologY:

In the 2008 ACA Declaratory Ruling,the commission "affirmed

that a predictive dialer constitutes an automatic telephone dialing

system and is subject to the TCPA's restrictions on the use of

autodialers." (fn. 50).

FCC's Declaratory Ruling and order, June 18, 2015, section 13. The

Cornmission's footnote 50 referred to this:

[T]he evolution of the teleservices industry had progressed to the

point where dialing lists of numbers was far more cost effective,

but that the basic function of such dialing equipment, had not

changed-the capacity to dial numbers without human intervention.

5
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The Commission noted that it expected such automated dialing

technology to continue to develop and that Congress had ciearly

anticipated that the FCC might need to consider changes in

technologt.

FCC's Report and Order, January 4,z}Ol,section 13 (emphasis added)'

4, U.S. patents are the world's most reliable records about chanEes in

tu"hnologies. and those records demonstrate that the FCCts claims are false.

The world,s most reliable records about changes in technologies are United

States patents. The Patent Office's archive of patents is easily searchable. The

TCPA was enacted in 1991. Old auto-dialer patents, and the knowledge of their

inventors, obliterate the FCC's false claims that auto-dialing from lists, or auto-

dialing predictably, are new technologies which were developed after the TCPA

was enacted.

A euick Search through the Patent Office's website for pre-TCPA auto-

dialer patents identifies inventors such as Ellis K. Cave, who is a knowledgeable

historian about the evolution of auto-dialer technology:

6
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DECLARATION OF ELLIS K. CAVE

I, Ellis K. ("Skip") Cave, certiff and declare as follows:

l. I am over the age of l8 years and not a party to this

action. I have personal knowledge of the facts set forth herein, and

if called as a witness I could and would testiff to these facts.

2, I have a Bachelor of science degree in Electrical

Engineering, which was awarded by the University of Kansas in

Lg6g, Since lgg2,I have been a principal of Cave Consulting

Services, which provides design, installation, ffid maintenance

services for telephone and computer systems to small- and medium-

sized businesses in the Dallas-Fort Worth area' Cave Consulting is

currently located in Frisco, Texas, a few miles north of Dallas.

3. Since 1978, I have designed and developed

communications and telephony systems and services. I have been

issued 37 patents by the U.s. Patent office, and I have 9 patent

applications currentlY Pending.

4. From 1978 to 1988 I was employed by Telephone

Broadcasting Systems ("TBS") as Vice President of Research and

Development. In 1978 and lg79,TBS was known as Dycon, and in

,7
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1980 it was known as Bank-By-Phone. During my work at TBS, I

designed one of the first automatic dialing systems, and I pioneered

many of the key concepts in predictive dialing. During that time,

several of my inventions were issued patents by the U.S. Patent

Office. I have been awarded more than two dozen patents in the

fields of telecommunications and automatic dialing systems.

5. Auto-dialers that dialed telephone numbers that were

generated by random or sequential number generators were

marketed in the 1970's and 1980's.

6. By 1980, we at TBS understood that randomly

generated numbers meant ten-digit telephone numbers that were

computer,generated without any order or underlying sequence.

Also at that time, we understood that sequentially generated

telephone numbers meant computer-generated telephone numbers

such as (310) 2ll-ll 1 1, (310) 21 t-lllz, and so forth'

7. Auto-dialers that dialed telephone numbers that were

generated by a random or sequential number generator are an older

technology, as compared with auto-dialers that dial telephone

numbers that are retrieved from a database'

8
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8. I know that in our marketing and research efforts at

TBS, we knew as of 1980, if not earlier, that auto-dialers that dialed

telephone numbers that were generated by random or sequential

number generators were disliked by our customers because, among

other reasons, they resulted in calls to hospitals and emergency

lines. Also, TBS's customers needed auto-dialers that would dial

the telephone numbers of their clients and customers. From 1978

to 1988, my work at TBS, and the company's marketing efforts,

were focused on inventing, producing, and selling automatic dialers

that dialed telephone numbers that were stored in databases with

customers' names.

g. united states Patent no. 3,989,899, issued on November

2,lgT\,generally describes a technology that allows an auto-dialer

to dial telephone numbers that are stored in a pre-determined list or

database, along with the names of the intended persons to be

contacted. This technology did not utilize or need a randorn or

sequential number.generator. To the best of my knowledge,

database auto-dialers (i.e., auto-dialers that did not use number

generators) were first marketed in the late 1970's, and they were

commonly used by banks and creditors by 1985'

9
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10. During the time that I worked as the vice President of

Research and Development for TBS, TBS never, to the best of my

knowledge, marketed an auto-dialer that dialed telephone numbers

that were generated by a random or sequential number generator'

All of our auto-dialers were designed to dial telephone numbers

that were stored in, and retrieved from, databases'

11, United States Patent no. 4,599,493, issued on July 8,

1986, is one of my patents that improved the efficiency of TBs's

predictive auto-dialers. From 1983 to 1989, TBS sold predictive

auto-dialers to, among others, creditors and collection agencies'

During those years, all of TBSos predictive auto-dialers dialed

telephone numbers that were retrieved from databases which also

contained the names of intended contacts. None of TBS's auto-

dialers was designed to dial telephone numbers that were generated

by a random or sequential number generator'

12. Based on my work as TBS',s Vice President of Research

and Development and on my knowledge of auto-dialers that were

marketed from 1978 to 1988, I know that by 1988, predictive auto-

dialers that dialed telephone numbers that were retrieved from

databases were in wide-spread use by banks, creditors, and other

l0
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businesses. And to the best of my knowledge, older-technology

auto-dialers that dialed telephone numbers that were generated by a

random or sequential number generator were never utilized by

banks or creditors-

Ideclareunderpenaltyofperjuryunderthelawsofthe

united states of America that the foregoing is true and correct.

ExecutedonNovember23,2015inParker,Texas.

Ellis K. Cave

Two points here. First, in the FCC's 2003 and 2015 Orders, the Fcc

claimed that an auto-dialer that dials telephone numbers from lists is a new post-

TCPA technology. But this technology was patented in t976 (U' S' Patent no'

3,989,899) and it was widely used by 1985, long before the TCPA was enacted in

l99l (Declaration of Ellis K. Cave, paragraph 9 alpageg, above). The FCC's

2003 and 2015 claims that an auto-dialer that dials numbers from a list or database

is a post-enactment, post-1991 technology, are false'

Second, the 2008 and 2015 Orders in which the FCC characterized

predictive auto-dialers as another post-enactment, post-TCPA technology, are also

lt
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false. predictive auto-dialers were widely marketed and utilized in the 1980's,

before the TCpA was enacted in 1991 (Declaration of Ellis K. Cave, paragraphs 1l

and 12 at pp. l0-1 1, above). That fact can be corroborated or discovered by a few

clicks through the Patent Office's website (new patents cite old patents) which

yields these historical insights from U.S. Patent no.4,933,964 for an improved

predictive auto-dialel circa 1989:

Field of the Invention.

The present invention generally relates to call origination

management systems of the type wherein telephone calls are

automatically dialed and, when a call results in an answer,

transferred to an available operator. More particularly, the

invention is directed to an improved pacing system which regulates

the rate at which calls are dialed to maximizethe time an operator

talks to clients and to minimize the number of answered calls for

which there is no operator available'

Description of the Prior Art.

Automated calling systems which dial clients, listens for the

call result (i.e., ringing, busy signal, answer, no answer, etc.), and

when a call results in an answer, automatically transfers the call to

t2
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anavailableoperatorareingeneralusetodaybyavarietyof

businesses, groups and organizations' For example' banks and

other creditors use these systems for debt collection, publishers use

them for soliciting subscriptions, and charitable and political

organizations use them to promote their causes and solicit funds' In

all these cases, the client contact is by an operator whose job is to

deliver the message, answer questions and input data to the system'

The purposes of such call origination management systems are to

automate the process of calling clients and to process the data input

in the course of a call with a client, thereby increasing the

productivitY of the oPerators'

u.s. Patent no.4,933,964, filed July 25, IgSg,and issued June 12, 1990 (emphasis

added). Pacing systems are a component of predictive auto-dialers (i'e', predictive

features are designed to predict when operators will be available and to pace

dialing accordingly), and this patent demonstrates that such systems were invented

and widely used before the TCPA was enacted in 1991.

United States patents are the world's most reliable records about changes in

technorogy. The patent office's searchable archive sheds historical light where the

FCC offers onlY dark dishonestY'
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The FCC falsely claimed in its 2003, 2008, and 2015 orders that auto-

dialing from lists, or predictivelyn are new technologies that were developed after

the TCPA was enacted. Contrary to the FCC's false and dishonest claims, those

technologies were patented and utilized before the TCPA was enacted in 1991'

This court should not endorse or support the FCC's false and dishonest claims'

5.

As demonstrated above, the FCC's expanding definitions of an ATDS (its

2003, 2008, and 2015 A]DS Rules) are based on its false and dishonest claims'

The consequence of the FCC's unfair expansion of the definition of an ATDS has

been a tsunami of rcpA cases against companies that never used auto-dialers with

random or sequential number generators. See the Novembet 25,2015 Joint Brief

for Petitioners, Document #1585568 at pages l0-11, "TCPA Litigation Explodes'"

Because the TCPA imposes statutory damages of $500 or $1,500 per call' TCPA

class actions have threatened to annihilate companies on account of their lawful

infrastructure (that is, computerized telephone systems that do not use random or

sequential number generators). Sorne district courts have declined to enforce the

FCC's ATDS Rules, Marks v. crunch san Diego, LLC, 55 F. Supp' 3d 1288, 1290-

93 (S.D. Cal.2014), but other courts have ruled that they must enforce those Rules
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because they lack jurisdiction to do otherwise. Morse v. Allied Interstate, LLc' 65

F. Supp. 3d 407, 4ll-412 (M'D'Pa'2014)'

The FCC's ATDS Rules, which are based on the Fcc's false and dishonest

claims about changes in technology, have caused companies in numerous

industries to pay millions to settle non-meritorious TCPA class actions' Hundreds

of other companies have been sued because of the FCC's false and dishonest

ATDS Rules, and many courts have been misled to enforce those Rules, based on

their assumption that the FCC acted with integrity when it promulgated these

Rules. companies which have settled TCPA class actions include providers of

apparel, automotive services, communications equipment and services, debt

collection, education, el ectonics, entertainment, fi nancial servi ces,

fi tness/gymnasiums, healthcare, home se1ices, marketin g, pharmaci es' pizza

restaurants, professional sports teams, and utility companies.

None of those defendants ever used an auto-dialer with a random or

sequential number generator (i.e., an ATDS as defined by Congress in the TCPA)'

But alt of those defendants felt compelled to settle TCPA class actions because of

the FCC's reliance on false and dishonest claims to promulgate its unfair and

abusive ATDS Rules.
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The cost of unfair and abusive TCPA cases that are based on the FCC's false

and dishonest claims exceeds a billion dollars'

The Fcc's 2003, 2008, and 2015 ATDS Rules are unfair and abusiven and

this court should not endorse or support the FCC's false and dishonest claims that

are the foundation of those rules'

6. The court should not endorse the FCC'S abusive ATDS Rules'

Aregulationpromulgateduponfalseassumptionsisinvalid'Emily'sListv'

Federal Election commissior, 581 F.3d 1,26 (D.C. Cir' 2009) ("[b]ecause that

necessary assumption is false, these regutations remain invalid")' Regulations that

are promulgated on an insufficient administrative record are invalid ' Industrial

(Jnion Department, AFL-CIO v, American Petroleum Institute' 448 U'S' 607, 100

S.Ct.2844,65L.Ed.2d1010(1980)(affirmingtheunenforceabilityofastandard

promulgated by the secretary of Labor pursuant to The occupational safety and

Health Act of 1970 because it was based on findings that were unsupported by the

administrative record). And where an administrative agency fails to provide

findings or evidence to support a regulation, the regulation is invalid' Diplomat

Lalrewood Inc. v. Harris,6t3 F.2d 1009, 1022 (D.C . Cft' 1979) (holding regulation

invalidwhere"[W]eareforcedtoconcludethat[theSecretaryofHealth'
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Education and Welfare] either was not aware of the problem at all or he chose to

ignore it. In either event, he has provided us with no findings or evidence in the

record to support the distinction.'o)

In this case, the Fcc's 2003,2008, and 2015 orders that expanded the

definition of an ATDS are based on its false and dishonest claims that auto-dialers

that dial predictively, or from lists, are new technologies that were developed after

the TCpA was enacted in 1991. But pre-TCPA patents and the Declaration of Ellis

K. Cave, above, demonstrate that those technologies were invented and widely

used before the TCPA was enacted in 1991. The Fcc's clairns are false.

7, Conclusion.

This court should not endorse or support the FCC's false and dishonest

claims about changes in technologies, and this court should not endorse or support

the FCC,s abusive ATDS Rules that are based on the Commission's false and

dishonest claims.
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For the reasons stated herein and by the petitioners, the petitions should be

gBnted.

Dated: December 1,2015 RespectfullY

By:
Charles Messer
California State Bar no. 101094

CARLSON & MESSERLLP
5959 West Cenhrry Boulevard, Suite l2l4
Los fuigeles, Califomia 90045

(310) 242-2202
messerc@cmtlaw.com
Amicus Curiae Charles R. Messer, pro se
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CERTII'ICATB OF COMPLIANCE WITH RULE 32(a)

This brief complies with applicable rules and orders because it contains

3,996 words, as determined by the word-counting feature of Microsoft Word.

Dated: December 1,2015
Charles R. Messer
California State Bar no. 101094

CARLSON & MESSER LLP
5959 West Century Boulevard, Suite 1214

Los Angeles, Califomia 90045
(310) 242-2202
messerc@cmtlaw.com
Amicus Curiae Charles R, Messer, pro se

19tom{r0m.ll

CRMAPPOO32



USCA Case #j-5-1211 Document #1587860 Filed" L2tO2l2AL5 Page 25 of 29

STATEMENT PURSUAI{T TO RULE 29(cXs)

Pursuant to Federal Rule of Appellate Procedure 29(c)(5), the undersigned

Amicus Curiae states as follows:

(A) Ellis cave and I wrote the Declaration of Ellis K' cave that is located

at pages 7-11 of this brief. I personally wrote all other parts of this brief'

(B) A parly,s counsel did not author this brief in whole or in part.

(c)Aparryorparty'scounseldidnotcontributeanymoneythatwas

intended to fund the preparation or submission of this brief'

(D) I used the resources of carlson & Messer LLP to prepare and submit

this brief and, if he ever sends an invoice for this matter, to compensate Mr' Cave'

7
Dated: December l' 2015

Charles R. Messer

California State Bar no. 101094

CARLSON & MESSER LLP
5959 West Century Boulevard, Suite 1214

Los Angeles, California 90045

(310) 242-2202
messerc@cmtlaw.com
Amicus Curiae Charles R' Messer, pro se
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PROOF OF SERVICE

STATE OF CALIFORNIA

COUNTY OF LOS ANGELES
ss

I am employed in the County of Los Angeles, State of California'

"aa..,,Iss$'Si'#"1,$'Ailh::til'1Ti;if,tx1"l,il:{fi 
H'#;*H att?i: 

Mv business

On December l, 2015, I served two -(2)-cgnigf:{*f fo-1egglag-dg9tg"1t(tiescribed
as: BRrEF oF AMI'iIiS cunu,n cslnils rf. upssnR INBUFPoRT oF ACA

il,iT'fiiNir-loxliis-intiilbN on iti interested parties in this action as follows:

SEE ATTACHED SERYICE LIST

rxr 3,Llffi"1;;,i,."1i:,il1;::l;#fft'JJl3,3Tji.1,t*'*iP#l#t'ftt",l"Tf#:''iX"
readily familiai wiirtirt" uusinessbiacticis o? cartson & Messer LLP for collection

;&;";;ii-" il oi Jiit[rpo no.nr. ?Li *uiti"e *.it]r. ttt" U nited s tates Postal Se rvic e'

such correspJJ;"*';;"IJ b;-dil;;qiia w11tr the united states Postal service at Los

f;:k*"",$if;;;i";'hiltullli 
auvin the ordinarv course of business with postage

il By ELECTRONIC MAIL: Based on court order or an agreement of the parties to

accept servlce by e-mail or. electroni" tt"nr.itsion,.I causJd the said documents to be

sent to the per#ns 
"t-th" "t""troolJrit;GaA;;res'listed 

below (see attached service

tist). I aia noiieceiur-*itfrin u r""ton"Uti time after the transmission, any elecuonic

message ot otit.iln'ai.uiion that the transmission was unsuccessful.

ll BY FACSIMILE: I tralsmitted via telecopier machine such document to the

intereste<t putiilr utirre fumimiie number(s) listed on the attached service list'

r f"l'?,y',Sl'f'?:l'f,:l':tTliqtix''""'Hi*:'x"""T,T"tffi:'P'il'?'??"#f:tr-
*ittt A"tiu""ry feis paid or provided for'

1 (STATE): I declare under penalty of perjury under the laws of the State of CaliforniarI 
ihat the above is true and correct'

xl GEDERAL): I declare that I am employed .in the office of a member of the bar of this
r--' 

iourt at whose direction the service was made'

Executed this I't day of December, 2015 at Los Angeles, California'

l?OS - Bticf:l I
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Fon Txe DlsTRlcr oF CouuMan GtRcur

No. 15-1211 September Term, 2015

FCC-80FR61129
FCC-i5-72

Filed On: December 21,2015 [r5se7g6]

ACA lnternational,

Petitioner

V.

Federal Communications Commission and

United States of America,

Respondents

Cavalry Portfolio Services, LLC, et al',
lntervenors

Consolidated with 15'1218, 15'1244,
15-1290, 15-1304, 15-1306, 15-131 1'

1 5-1 31 3, 1 5-1 31 4, 15'1440, 15'1441

ORDER

Upon consideration of the motion of Charles Messer for leave to file amicus

curiae brief, it is

oRDERED that the motion be granted. The clerk is directed to file the lodged

amicus brief

FOR THE COURT:
Mark J. Langer, Clerk

BY /s/
Mark A. Butler
Deputy Clerk
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lHnitei fitatw 6'sut! sl hYfPaIx
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued October 19,2016 Decided March 16,2018

No. l5-1211

ACA INTENNATIONAL, ET AL.,

PertrtoNPRs

Shay Dvoretzky argued the cause for petitioners ACA

International, et al. With him on the joint briefs were Helgi

C. Walker, Monica S' Desai, Amy L. Brown, Jonathan Jacob

Nadler, Christopher J. Wright, Jennifer P' Bagg, Elizabeth

Austin'Bonner, Robert A. Long, Yaron Dori, Brian Melendez,

Tonia Ouellette Klausner, Keith E. Eggleton, Kate Comerford

v

Fpognal covtVtwlcATIONS cOVVtSStON AND uNneo
SrarBs on AvERtcR,

RESPONDENTS

CavalRv PoRrnolto SERVICES, LLC, Et AL.,

INTgRVgNORS

Consolidated with 15-1218, 15-1244, 15-1290, I5-l304,
15-1306, 15-l3l l, 15-13 13, 15-1314, 15-1440, 15-1441

On Petitions for Review of an Order of
the Federal Communications Commission
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Todd, Steven P. LehotslE, and Warren Postman' Lindsay S'

See entered an appearance.

Charles R. Messer, pro se, was on the brief for amicus

curiae charles R. Messer in support of ACA International's

petition.

Paul Werner argued the cause for petitioner Rite Aid

Hdqtrs. Corp. With him on the briefs was Brian Weimer'

Thomas C. Mugavero, Steven A' Augustino, Jonathan E'.

Paikin, Jonathan G. Cedarbaum, Blaine C' Kimrey' and

B,yo,.K'CtarkwereonthejointbriefsforintervenorsMRS
BPO LLC, et al. in support of petitioners'

Don L. Bell, il was on the brief fot amicus curiae The

National Association of chain Drug Stores, Inc. in support of
petitioner Rite Aid Hdqtrs. CorP'

H. Russell Frisby, Jr., Harvey L' Reiter, Aryeh Fishman'

Michael Murray, and Jay Mowison were on the brief for

amici curiae American das Association, et al. in support of

petitioners.

CharlesH.Kennedywasonthebriefforamicicuriae
The American Bankers Association, Credit Union National

Association and The Independent Community Bankers of

America in support of petitioners'

Andrew B. Clubok, Susan E' Engel, and Devin S'

Anderson were on the brief fot amicus curiae The Internet

Association in support of petitioners'

Joseph R. Palmore and Seth W' Ltoyd were on the-brief

for amici curiae Retail Litigation Center, Inc., National Retail

CRMAPPOO43
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Federation, and National Restaurant Association in support of
petitioners.

Bryan N. Tramont and Russell P' Hanser were on the

brief for amicus curiae cTIA-The Wireless Association in

support of Petitioners.

Eric J. Troutman was on the brief for amici curiae

American Financial Services Association, consumer

MortgageCoalition,andMortgageBankersAssociationin
,uppJrt-of petitioners. Jan T. Chilton and Ke*y W' Frarnich

entered appearances.

Amy M. Gallegos was on the brief for amicus curiae

Communication Innovators in support of petitioners'

Scott M. Noveck, Counsel, Federal Communications

commission, argued the cause for respondents. with him on

the brief *"*" williom J. Baer, Assistant Attorney General,

U.S. Department of Justice, Kristen C' Limarzi, Steven J'

Mintz, Attorneys, Jonathan B. Sallet, General Counsel'

Federal communications commission, David M. Gossett,

Deputy General Counselo and Jacob M' Lewis, Associate

General Counsel.

CroigL.BriskinandJulieNepveuwereonthebrieffor
amici cuiiae National Consumer Law Center, et al. in support

of the Federal communications commission 2015 Omnibus

Declaratory Ruling and Order.

MarcRotenbergandAlanButlelwereonthebrieffor
amici curiae Electronic Privacy Information center (EPIC)

and Six Consumer Privacy Organizations in support of
respondents.
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Before: SRnqryasaN and Ptlr-ano, Circuit Judges, and

EDwARDS, Senior Circuit Judge'

Opinion for the Court filed by Circuit Judge SnnIvesaN'

SnmtvasaN,CircuitJudge:Unwantedrobocallsarean
all-too-familiar phenomenon. For years, consumers have

complained to ih" Federal communications commission

about automated telemarketing calls and text messages that

they did not seek and cannot seem to stop'

Congress sought to address consumers' concerns with

undesireJ robocalls in the Telephone Consumer Protection

Act of 1991 . The TCPA generally prohibits the use of certain

kinds of automated dialing equipment to call wireless

telephone numbers absent advance consent. The Act vests the

commission with authority to implement those restrictions.

In this case, a number of regulated entities seek review of

a 2015 order in which the commission sought to clarify

various aspects of the TCPA's general bar against using

automated dialing devices to make uninvited calls' The

challenges encompass four issues addressed by the agency's

order: (i) which sorts of automated dialing equipment are

subject to ttre TCPA',s restrictions on unconsented calls; (ii)

when a caller obtains a party's consent, does a call

nonetheless violate the Act if, unbeknownst to the caller, the

consenting party's wireless number has been reassigned to a

different p.iton who has not given consent; (iii) how may a

consenting party revoke her consent; and (iv) did the

Commission too narrowly fashion an exemption from the

TCPA's consent requirement for certain healthcare-related

calls.

CRMAPPOO4s
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We uphold the Commission's approach to revocation of
consent, und". which a party may revoke her consent through

any reasonable means clearly expressing a desire to receive

no further messages from the caller. We also sustain the

scope of the agency's exemption for time-sensitive healthcare

calls.

We set aside, however, the Commission's effort to clarify

the types of calling equipment that fall within the TCPA's

restrictions. The Commission's understanding would appear

to subject ordinary calls from any conventional smartphone to

the Ait,s coverage, an unreasonably expansive interpretation

of the statute. We also vacate the agency's approach to calls

made to a phone number previously assigned to a person who

had given consent but since reassigned to another

(nonc&senting) person. The Commission concluded that

calls in that siiuation violate the TCPA, apaft from a one-call

safe harbor, regardless of whether the caller has any

awareness of the reassignment. We determine that the

agency's one-call safe harbor, at least as defended in the

order, is arbitrary and capricious.

We therefore grant the petitions for review in part and

deny them in Part.

I.

The federal government's efforts to combat unwanted

robocalls have spanned nearly three decades, involving two

federal agencies and a number of congressional enactments.

In the Telemarketing and Consumer Fraud and Abuse

Prevention Act of 1994,75 U.S.C. $ 6101 et seq', Congress

empowered the Federal Trade Commission to regulate the

telemarketing industry. The FTC's measures include a

general bar against calling any telephone number on the "do-

CRMAPPOO46
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not-call registry" without consent or an established business

relationshipl to c.p.n. $ 310.4(bxl)(iii)(B); see 15 u's'c'

$6151(a).ThiscasedoesnotconcerntheFTC,sinitiatives.

ThiscaseinsteadconcernstheFederalCommunications
Commission's efforts to combat unwanted robocalls pursuant

to its authority under the TCPA' Some of the Commission's

restrictions on telemarketing calls mirror measures established

Lv ,n" rrc. Compare 16 C.F+. .$S 310'4(bXlXiiiXB)'

zio.+1c1, ,tttt +z i.p.n. $ 6a.1200(c)' But the agencies'

initiatives also differ in various respects. Of relevance here,

onlytheTCPAspecificallyrestrictstheuseofan.oautomatic
telephone dialing system" to make calls' 47 U'S'C'

S ziztUXf Xel. 
- 

Peiitioners challenge the Commission's

i"nt".p."iiion' and implementatign-. of various TCPA

provisions pertaining to automated dialing equipment'

Congress enacted the TCPA in 1991 based on findings

that the ,Iuse of the telephone to market goods and services to

the home and other businesses" had become "pervasive due to

the increased use of cost-effective telemarketing techniques."

47 U.S.C. $ 227 note, Pub. L. No' 102-243, $ 2(1)' 105 Stat'

2394, 23gi. "Many consumers"' Congress determined"'are

outraged over the proliferation of intrusive, nuisance calls to

their homes from telemarketers." Id' S 2(6)-(7)'

TheTCPArestrictscallsboth..toanyresidential
telephone line" and to "any telephone number assigned to a

. . . cellular telephone service." 47 U.S.C. $ 227(bX1)(A)(iii),

(B).Thiscasesolelyconcernsthelafferrestrictionson
telephone calls to wireless numbers'

A
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Congress, in that regard, made it "unlawful ' ' ' to make

any call (other than a call made for emergency purposes or

made with the prior express consent of the called party) using

any automatic telephone dialing system . . ' to any telephone

number assigned to a . . . cellular telephone service," "unless

such call is made solely to collect a debt owed to or

guaranteed by the United States." Id. 5227(bXlXAXiii)'
ihe statute defines an o'automatic telephone dialing system"

(ATDS, or autodialer) as "equipment which has the

capacity-1A) to store or produce telephone numbers to be

"uil.d, 

-using 
a random or sequential number generator; and

(B) to dial such numbers." Id. $ 227(a)(l).

In short, the TCPA generally makes it unlawful to call a

cell phone using an ATDS. And an ATDS is equipment with

the ':capacity" to perform each of two enumerated functions:

(i) storing or producing telephone numbers 'ousing a random

; r.quential number generator" and (ii) dialing those

numbeis. The general prohibition on autodialer calls to

wireless numbers is subject to three exceptions. The central

exception for purposes of this case is for calls made with

"prior express consent." There are also exceptions for

.-..g.n.y calls and calls made to collect government debts.

The TCPA vests the Commission with responsibility to

promulgate regulations implementing the Act's requirements.

7a. 5 zh$X2). The Act also grants the Commission specific

authority to fashion exemptions from the general prohibition

on autodialer calls to wireless numbers, where the calls are

'onot charged to the called party;' Id. 5227(bX2XC)' As

Congress ixplained, the FCC "should have the flexibility to

design different rules for those types of automated or

prerecorded calls that it finds are not considered a nuisance or

invasion of privacy.' Id.S227 note, Pub' L' No' 102-243,

$ 2(13), 105 Stat. 2394,2395.
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Since the TCPA's enactment, the FCC has issued a series

of rulemakings and declaratory rulings addressing the Act's

reach. tn 20b3, for instance, the agency concluded that the

statute's restrictions on "mak[ing] any call" using an ATDS

encompass the sending of text messages. see ln re Rules and

Regulations Implementing the Telephone Consumer

Prolection Act of 1991 (2003 Order), 18 FCC Rcd' 14,014,

r4,r l5 fl 165 (2003).

The Act contains a private right of action permitting

aggrieved parties to recover at least $500 in damages for each

ciil made (or text message sent) in violation of the statute,

and up to treble damages for each "willful[] or knowing[]"

violation. 47 U.S.C. $227(b)(3). There is no cap on the

amount of recoverable damages. The commission has noted

a surge in TCPA lawsuits (including class actions) in recent

y"urf likely attributable in part to the "skyrocketing growth

Lf mobile- phones'" In re Rules and Regulations

Implementing the Telephone Consumer Protection Act of
lggl (2015 beclaratory Ruling), 30 FCC Ptcd' 7961, 7970

tTfl 6-7 (201s).

In a Declaratory Ruling and Order issued in 2015, the

commission (with two commissioners dissenting) addressed

21 separate petitions for rulemaking or requests for

clarification. tn thir court, petitioners and intervenors seek

review of four aspects of the Commission's order'

First, the Commission sought to clarify which devices for

making calls qualify as an ATDS-i'e., equipment that "has

the cafacity" to 'ostore or produce telephone numbers to be

called, using a random or sequential number generator," and

"to dial such numbets." 47 U'S.C. $ 227(a)(1)' With regard

B
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to whether equipment has the "capacity" to perform the

enumerated funciions, the Commission declined to define a

device's "capacity'o in a manner confined to its "present

capacity." Instead, the agency construed a device's
,ocapactty" to encompass its "potential functionalities" with

,noiifi.utions such as software changes. 2015 Declaratory

Ruling,30 FCC Rcd. at 7974n16'

The commission also addressed the precise functions that

a device must have the capacity to perform for it to be

considered an ATDS. The commission reaffirmed prior

orders deciding that "predictive dialers"-squiprnsnt that can

dial automatically from a given list of telephone numbers

using algorithms to predict "when a sales agent will be

avaiiablei-qualify as autodialers. Id' at 7972 fl 10 & n'39'

The commission further explained that a "basic function[]" of
anautodialeristo..dialnumberswithouthuman
intervention." Id' at 7975 117' At the same time' the

commission also declined to "clarify[] that a dialer is not an

autodialer unless it has the capacity to dial numbers without

human intervention." Id, at 7976 n20'

Second, the Commission spoke to whether, and when' a

caller violates the TCPA by calling a wireless number that has

been reassigned from a consenting party to another person

without the caller's knowledge. The Act specifically permits

autodialer calls o.made with the prior express consent of the

called party|' 47 U.S.C. $ 227(bX1)(A)' If the "called party"

for those purposes refers to the intended recipient of a call or

message, u 
"utt". 

would face no liability when using an ATDS

to calf a number believed to belong to a consenting party,

even if the number in fact has been reassigned to another

person who has not consented.
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The Commission, though, determined that the term
o,called party" refers not to "the intended recipient of a call"

but instead to "the current subscriber" (i.e., the current,

nonconsenting holder of a reassigned number rather than a

consenting party who previously held the number)' 2015

Declaratory Ruling, 30 FCC Rcd. at 7999 n72. But the

Commission did not hold a caller strictly liable when unaware

that the consenting party's number has been reassigned to

another person. Instead, the agency allowed one-and only

one-liability-free, post-reassignment call for callers who

lack "knowledge of [the] reassignment" and possess "a

reasonable basis to believe that they have valid consent'" 1d'

at 8000 fl 72.

Third, the Commission clarified the ways in which a

consenting party can revoke her consent to receive autodialer

calls. The Commission decided that callers may not

unilaterally designate the acceptable means of revocation. It

also declined to prescribe its own set of mandatory revocation

procedures. Rather, it concluded that "a called party may

revoke consent at any time and through any reasonable

1ns4ns"-1ryhether orally or in writing-"that clearly

expresses a desire not to receive further messages'" Id' at

7989-90 I 47; id. at 7996 I 63.

Fourth, and finally, the Commission exempted from the

autodialer provision's consent requirement certain calls to

wireless numbers "for which there is exigency and that have a

healthcare treatment purpose." Id. at 8031 n A6. It declined'

however, to give the exemption the reach desired by certain

parties that are in the business of healthcare-related marketing

calls.

We will take up the challenges to those four aspects of
the Commission's 2015 ruling in the same order.
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Under the Administrative Procedure Act, we assess

whether the commission's challenged actions in its 2015

order were 'oarbiftaty, capricious, an abuse of discretion, or

otherwise not in accordance with law'" 5 U'S'C' $ 706(2XA)'

we review the lawfulness of the commission's interpretations

oftheTCPAusingthetwo-stepChevronframework.That
inquiry calls for examining whether "congress has directly

rpot.n to the precise question at issue," and, if not, whether
,ih. ug.n.y,s answer is based on a permissible construction

of the- staiute." Chevron U.S.A' Inc' v' Nat'l Res' Def'

Council, lnc.,467 U.S. 837, 842-43 (1984)'

Tobelawful,theCommission'schallengedactionsmust
also satisfy the Administrative Procedure Act's requirement

that they not be arbitrary or capricious. Arbitrary-and-

capricious review includes assuring that the agency "engaged

in reasoned decisionmaking." Judulang v' Holder,565 U'S'

42, 53 (2011). Review of agency action for arbitrariness and

capriciousness sometimes entails essentially the same inquiry

as review of an agency's exercise of statutory interpretation

under Chevron's second step. See id' at 52 n'7; Agape

Church, Inc. v. FCC,738F.3d397,410 (D'C' Cir' 2013)'

Applying those standards to petitioners' four sets of

challengestottreCommission's20l5DeclaratoryRuling,we
set asiJe the Commission's explanation of which devices

qualify as an ATDS, as well as its understanding of when a

caller violates the Act by calling a wireless number previously

held by a consenting party but reassigned to a person who has

not given consent. We sustain, however, the Commission's

ruling that aparty can revoke consent through any reasonable

nl.unl, clearly expressing a desire to receive no further calls or

11

il
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texts, and we also uphold the scope of the Commission's
exemption for time-sensitive, healthcare-related calls.

A.

We first consider the Commission's effort to clarify
which sorts of calling equipment qualify as an ATDS so as to

fall subject to the general prohibition against making calls

using such a device without consent. The statute defines an

ATDS as "equipment which has the capacity-(A) to store or
produce telephone numbers to be called, using a random or
sequential number generator; and (B) to dial such numbers."

47 U.S.C $ 227(a)(l). That definition naturally raises two
questions: (i) when does a device have the "capacity" to
perform the two enumerated functions; and (ii) what precisely

are those functions? We conclude that the Commission's
approach to those two questions cannot be sustained, at least

given the Commission's unchallenged assumption that a call
made with a device having the capacity to function as an

autodialer can violate the statute even if autodialer features

are not used to make the call.

a. In addressing what it means for equipment to have the

"capacity" to perform the autodialer functions enumerated in

the statute, the Commission rejected the arguments of various
parties that a device's capacity must be measured solely by
reference to its "present capacity" or its "current
configuration" without any modification. 2015 Declaratory

Ruling, 30 FCC Rcd. at 7974n 16. The Commission instead

determined that the oocapacity" of calling equipment "includes
its potential functionalities" or "future possibility," not just its
'opresent ability." Id. at797411 16; id. at7975120.
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The Commission reasoned that the o'functional capacity

of software-controlled equipment is designed to be flexible,

both in terms of features that can be activated or de-activated

and in terms of features that can be added to the equipment's

overall functionality through software changes or updates'"

Id. at7974 fl l6 n.63. And the Commission found support for

its "poteniial functionalities" approach in dictionary

definitions of the term oocapacity"' one of which is "the

potential or suitability for holding, storing, or

accommodating." Id. at 7975 fl 19 (quoting Capacity,

Meniam-Webster Dictionary Online, https://www'meffiam-

webster.com ldictionatylcapacity (as visited May 18, 2015))'

In challenging the Commission's approach, petitioners

argue that the term "capacity" in the statutory definition of an

aiOS can refer only to a device's "present ability," i'e', its
current and unmodified state, not its "potential ability" taking

into account possible upgrades or modifications. It is far from

clear, though, that labels such as "present" ability versus
..potential,,uuitity should cany dispositive weight in assessing

the meaning of the statutory term "capacity." After all, even

under the oitensibly narrower, o'present ability" interpretation

advanced by petitioners, a device that "presently" (and

generally) operates as a traditional telephone would still b9

Jonsideied have the "capaclty" to function as an ATDS if it
could assume the requisite features merely upon touching a

button on the equipment to switch it into autodialer mode.

virtually any understanding of "capacityo' thus contemplates

some future functioning state, along with some modif ing act

to bring that state about.

Consequently, the question whether equipment has the

"capacity, to perform the functions of an ATDS ultimately

turns leis on labels such as "present" and o'potential" and

more on considerations such as how much is required to
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enable the device to function as an autodialer: does it require

the simple flipping of a switch, or does it require essentially a

top-to-bottom reconstruction of the equipment? And

depending on the answer, what kinds (and how broad a swath)

of telephone equipment might then be deemed to qualify as an

ATDS subject to the general bar against making any calls

without prior exPress consent?

b. Here, the Commission adopted an expansive

interpretation of "capacity" having the apparent effect of
embracing any and all smartphones: the device routinely used

by the vast majority of citizens to make calls and send

messages (and for many people, the sole phone equipment

they own). It is undisputed that essentially any smartphone,

with the addition of software, can gain the statutorily

enumerated features of an autodialer and thus function as an

ATDS. The Commission in its ruling did not question the

observation of a dissenting Commissioner that "[i]t's trivial to

download an app, update software, or write a few lines of
code that would modify a phone to dial random or sequential

numbers." 2015 Declaratory Ruling, 30 FCC Rcd. at 8075

(Comm'r Pai, dissenting). The Commission itself noted that

"[d]ialing options" are now'oavailable via smartphone apps"

that enable "[c]alling and texting consumers en masse." Id. at

7e70n7.

The Commission's ruling concluded that app downloads

and other software additions of that variety-and the

enhanced functionality they bring about-are appropriately

considered to be within a device's "capacity." The ruling

states that equipment's "functional capacity" includes
oofeatures that can be added . . . through software changes or

updates." Id. at 7974 n K n.63. As a result, 'oa piece of
equipment can possess the requisite 'capacity' to satisfy the

statutory definition of an 'autodialer' even if, for example, it
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requires the addition of software to actually perform the

functions described in the definition." Id' at7975 fl 18. The

Commission reinforced the point in an example set forth in its

brief in this case: "lf I ask whether the Firefox browser has

the 'capacity' to play Flash videos, it would be natural for you

to answer 'Yes, if you download the Flash plug-in'-and it
would be incorrect for you to answer'No."o FCC Br. 29.

If a device's "capacity" includes functions that could be

added through app downloads and software additions, and if
smartphone apps can introduce ATDS functionality into the

device, it follows that all smartphones, under the

Commission's approach, meet the statutory definition of an

autodialer. The Commission's ruling does not deny that

conclusion.

To the contrary, a number of parties specifically argued

to the agency "that a broad interpretation of 'capacity' could

potentially sweep in smartphones because they may have the

capacity to store telephone numbers to be called and to dial

such numbers through the use of an app or other software."

2015 Declaratory Ruling, 30 FCC Rcd' at 7976n 2l' Rather

than resist that contention, the Commission assumed its

correctness, respondin g that, even if smartphones qualify as

autodialers, it was unclear to the Commission that the "typical
use of smartphones" would be "likely" to give rise to
"unwanted calls" of a kind producing "legal action'" Id. at

7977 n21. A dissenting Commissioner read that portion of
the Commission's order to "acknowledge[] that smartphones

are swept in under its reading," such that "each and every

smartphone . . . is an automatic telephone dialing system." 1d.

at 8075 &,n.576 (Comm'r Pai, dissenting). The Commission

did not disagree or suggest otherwise.
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c. If every smartphone qualifies as an ATDS, the

statute's restrictions on autodialer calls assume an eye-

popping sweep. Recall that the statute generally bars the use

of an ATDS to make any call (or send any text message)

without prior express consent, and tags each violation with a

minimum $500 penalty in damages for each individual

recipient of each prohibited call or message. The reach of the

statute becomes especially pronounced upon recognizing that,

under the Commission's approach, an uninvited call or

message from a smartphone violates the statute even if
autodialer features were not used to make the call or send the

message. Id. at7976 fl 19 n.70. We explore that interpretive

issue in greater depth below (infra $ II.A.3); but for now, it
suffices to appreciate the Commission's understanding that, as

long as equipment has the 'ocapacity" to function as an

autodialer-as is true of every smartphone under the agency's

view-any uninvited call or message from the device is a
statutory violation.

Imagine, for instance, that a person wishes to send an

invitation for a social gathering to a person she recently met

for the first time. If she lacks prior express consent to send

the invitation, and if she obtains the acquaintance's cell phone

number from a mutual friend, she ostensibly commits a
violation of federal law by calling or sending a text message

from her smartphone to extend the invitation. See 2075

Declaratory Ruling, 30 FCC Rcd. at 8076 (Comm'r Pai,

dissenting). And if she sends a group message inviting ten

people to the gathering, again without securing prior express

consent from any of the recipients, she not only would have

infringed the TCPA ten distinct times but would also face a

minimum damages recovery against her of $5,000.

Those sorts of anomalous outcomes are bottomed in an

unreasonableo and impermissible, interpretation of the

CRMAPPOOsT



t7

statute's reach. The TCPA cannot reasonably be read to
render every smartphone an ATDS subject to the Act's
restrictions, such that every smartphone user violates federal
law whenever she makes a call or sends a text message

without advance consent.

A "significant majority of American adultso' owned a

smartphone even by 2013. Riley v. Califurnia, 134 S. Ct.

2473,2484 (2014). And as of the end of 2016, nearly 80% of
American adults had become smartphone owners. See l0
Facts About Smartphones as the iPhone Turns 10, Pew
Research Ctr., June 28, 2017,
http ://www.pewresearch. org/fact-t anV 201 7 I 0 6 128 I I 0 -facts-

about-smartphones (last visited Dec. 18, 2017). That figure
will only continue to grow, and increasingly, individuals own
no phone equipment other than a smartphone. See id.;
Wireless Substitution: Early Release of Estimates From the

National Health Interview Survey, January-June 2017, Nat'l
Ctr. for Health Statistics I (Dec. 2017),

https ://www.cdc.gov/nchs/datalnhis/earlyrelease/wireless20 I 7

05.pdf.

It is untenable to construe the term "capacity" in the
statutory definition of an ATDS in a manner that brings
within the definition's fold the most ubiquitous type of phone

equipment known, used countless times each day for routine
communications by the vast majority of people in the country.
It cannot be the case that every uninvited communication
from a smartphone infringes federal law, and that nearly every
American is a TCPA-violator-in-waiting, if not a violator-in-
fact.

In that regard, it is notable that Congress, in its findings
setting forth the basis for the statute, found that some "30,000
businesses actively telemarket goods and services to business
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and residential customers" and "[m]ore than 300,000

solicitors call more than 18,000,000 Americans every day."

47 U.S.C. $227 note, Pub. L. No. 102-243, 5 2(2)-(3), 105

Stat. 2394, 2394. Those sorts of predicate congressional

findings can shed substantial light on the intended reach of a
statute. See Sutton v. United Airlines, Inc., 527 U'S. 471,

484-87 (leee).

Of courseo there is no expectation that a statuteos reach

necessarily will precisely match Congress's findings about a

problem it aims to address, and Congress might well fashion a

itutut.'r operative provisions with built-in flexibility to

accommodate expansion of the concems animating the

legislation over time. But a several-fold gulf between

congressional findings and a statute's suggested reach can call

into doubt the permissibility of the interpretation in
consideration.

That is what happened in Sutton. There, the Supreme

Court rejected an interpretation of the term "disability" in the

Americans with Disabilities Act that would have treated some

160 million persons as disabled in the face of congressional

findings contemplating the population of disabled persons as

numbering only 43 million. See id.; id. at 494-95 (Ginsburg,

J., concurring). (After Sutton, Congress amended the

statutory findings and the statute to allow for an expansive

application. See ADA Amendments Act of 2008, Pub. L. No.

l1O-325, 5 2, 122 Stat. 3553, 3554')

Here, as in Sutton, the Commission's expansive

understanding of 'ocapacity" in the TCPA is incompatible with

a statute grounded in concerns about hundreds ofthousands of
o'solicitors" making 'otelemarketing" calls on behalf of tens of
thousands of "businesses." The Commission's interpretation

would extend a law originally aimed to deal with hundreds of
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thousands of telemarketers into one constraining hundreds of
millions of everyday callers.

The Commission's capacious understanding of a device's
"capacity" lies considerably beyond the agency's zone of
delegated authority for purposes of the Chevron framework.
As we have explained, 'oeven if the [statute] does not
foreclose the Commission's interpretation, the interpretation

[can] fall[] outside the bounds of reasonableness" at
Chevron's second step. Goldsteinv. SEC,45l F.3d 873, 880-
81 (D.C. Cir. 2006). That is because an "agency['s]
construction of a statute cannot survive judicial review if a
contested regulation reflects an action that exceeds the
agency's authority." 1d. (quoting Aid Ass'nfor Lutherans v.

United States Postal Serv., 321 F.3d 1166, 1174 (D.C. Cir.
2003).

ln Aid Ass'n, for example, we examined Postal Service
regulations that excluded nonprofit organizations' use of
certain reduced postage rates. We found the regulations to be
incompatible with congressional intent. The regulations, we
said, "constitute an impermissible construction of the statute
under Chevron Step Two because the interpretation is utterly
unreasonable in the breadth of its regulatory exclusion." 321
F.3d at I 178.

In this case, similarly, the Commission's interpretation of
the term 'ocapacity" in the statutory definition of an ATDS is
"utterly unreasonable in the breadth of its regulatory

[in]clusion." Id. Nothing in the TCPA countenances
concluding that Congress could have contemplated the
applicability of the statute's restrictions to the most
commonplace phone device used every day by the
overwhelming majority of Americans.
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The Commission suggested in its ruling that' unless

,,"upu"iry,; reached * U.Ju'Oty, "little or no modern dialing

"qipt.* 
would fit the statutory definition"' 2015

d""iuruto.y Ruling,30 FCC Rcd' at 7976\20' But Congress

need not b" pr"ru*"J to hunt intended the term "automatic

,.f"pfl"". diating system" to. maintain its applicability to

modern phone .quip*tnt in perpetuity' regardless of

technologicut uouun".i ihut *uy render the term increasingly

i""ppii*Uf" over time' After all' the statute also generally

prohibits non"onr.n'ual calls to numbers associated with a

"paging service" or-iirp""iutized mobile radio service"' 47

U.S.C. $ 227(b)(1)(extii), yet those terms have largely

ceased to have practical significance'

In any event, the Commission retains a measure of

auttrority under ,t. iCpA to fashion exemptions to the

restrictions on use of auiodialers to call wireless numbers' 1d'

S ijiiultzltcl rttt ugtnty presumably could'.if needed'

iurftion exemptions preienting a result under which every

uninvited call or 1n"riug. froni a standard smartphone would

violate the statute.

d. In its briefing before our court' the Commission now

submits that its o'i"t in fact did not reach a definitive

resolution on *rr"it"r smartphones qualify as autodialers'

As we have explained, howevir' a straightforwald reading of

the commission,r^ .,iting invites the conclusion that all

smartphones are autodiiers: the ruling explained thaj a

number of parties 
- 

sfecifically raised the issue; and it

..rp""0.0, ti* by disputing' the parties' concerns that

;;;h"*, *ouil u" 
"ou"t"o 

by the statutory definition

under the agency;' upptouttt' but instead by accepting-that

conclusion and tfren 
'questioning whether uninvited calls in

fact would be made and lawsuitsln fact would be brought'
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It is highly difficult to read the Commission's ruling to

l.uu" unr"iuin whether the statutory definition applies to

;;d;;;t And any uncertainty on that score would have

i.t uif.","d parties without concrete guidance even though

several of them specifically raised the issue with the agency'

;;t;"" though the issue canies significant implications-

il"dft the p'ossibilitv of comryiJtile federal law violations

and incuning subsiantial liability in damages-for

smartPhone owners.

At any rate, even assuming the Commission's ruling

could be conceived to leave room for concluding that

smartphones do noi qualify as autodialers' that result itself

would be unreasonable and impermissible' The

Co**irrion's order, in that event' would not constitute

reasoned decisionmaking and thus would not satisfy APA

;il;t-""d-capricious 
-review' See United States Postal

Serv. v. Postal Regulatory Comm'n"185 F '3d 740' 754 (D'C'

Cir.2015).

Administrative action is "arbitrary and capricious. [ifl. it

failstoarticulateacomprehensiblestandard,,forassessingthe

"ppfi."Uifity 
of a statutory category' Id' at 753' If a

{;tp"td standard is indiscriminate and offers no

"i."ii"gf"f 
guidance" to affected parties' it will fail "the

,.qui."iltnt of r"a'oned decisionmuking'" Id, at 75!'. T\at

will be the case if un ugtn"y cannot satisfactorily explain why

" "ft"fi""g"d 
standard embraces one potential application- lut

leaves out another, seemingly similar one' See id' at754-55'

That would be precisely the situation here if' as the

Commission now .lni.nOt in its briefing before us,.its order

ilfil left open the possibility that smartphones fail to meet

the statutory O.nnition of an ATDS' In the same briefing' the

Commission, u, noi"O, simultaneously maintained that the

CRMAPPOO62



22

Firefox browser has the "capacity" to play Flash videos
because the Flash plug-in can be downloaded. Precisely the
same logic seemingly should compel concluding that
smartphones have the "capacity" to function as autodialers
because apps carrying the requisite features can be

downloaded. If the Commission believes smartphones

nonetheless do not meet the definition of an autodialer, there
is no explanation of "this differential treatment of seemingly
like cases." Id. at755 (internal quotation marks omitted).

The Commission did say in its order that "there must be

more than a theoretical potential that the equipment could be

modified to satisf, the 'autodialer' definition." 2015
Declaratory Ruling, 30 FCC Rcd. at 7975 n 18. But that
ostensible limitation affords no ground for distinguishing
between a smartphone and the Firefox browser. In light of the

ease of downloading an app to a smartphone, there is no

evident basis for concluding that the Firefox browser has

more than a mere "theoretical potential" to play Flash videos
by downloading a plug-in, but a smartphone nonetheless has

only a "theoretical potential" to function as an autodialer by
downloadingan app.

The point is fortified by the sole example of a mere

'otheoretical potential" set forth by the Commission in its
order. That example involves a traditional rotary-dial phone
(which by now is approaching obsolescence): the

Commission observed that "it might be theoretically possible

to modify a rotary-dial telephone to such an extreme that it
would satisfy the definition of 'autodialer,' but such a

possibility is too attenuated . . . to find that a rotary-dial phone

has the requisite 'capacity' and therefore is an autodialer." Id.
A rotary phone has no relevant similarity to a smartphone. To
the contrary, whereas a smartphone and the Firefox browser
substantially resemble one another in their amenability to an
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upgrade via the addition of software, they substantially differ
in that regard from a rotary-dial phone, which has no such

capability.

In the end, then, the Commission's order cannot

reasonably be understood to support the conclusion that

smartphones fall outside the TCPA's autodialer definition:

any such reading would compel concluding that the agency's

ruling fails arbitrary-and-capricious review. The more

straightforward understanding of the Commission's ruling is
that all smartphones qualify as autodialers because they have

the inherent "capacity" to gain ATDS functionality by

downloading an app. That interpretation of the statute, for all
the reasons explained, is an unreasonably, and impermissibly,

expansive one.

2.

Recall that the statutory definition of an ATDS raises two

sets of questions: (i) when does a device have the "capacity"
to perform the functions of an autodialer enumerated by the

statute?; and (ii) what precisely is the content of those

functions? The impermissibility of the Commission's
interpretation of the term "capacity" in the autodialer

definition is compounded by inadequacies in the agency's

explanation of the requisite features' Having addressed the

first issue, we now turn to the second one.

a. As a threshold matter, the Commission maintains that

the court lacks jurisdiction to entertain petitioners' challenge

concerning the functions a device must be able to perform.

The agency reasons that the issue was resolved in prior

agency orders-specifically, declaratory rulings in 2003 and

2008 concluding that the statutory definition of an ATDS

includes "predictive dialers," dialing equipment that can make
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use of algorithms to "assist[] telemarketers in predicting when

a sales agent will be available to take calls." 2015

Declaratory Ruling,30 FCC Rcd. at 7972n l0 n.39; see also

In re Rules and Regulations Implementing the Telephone

Consumer Protection Act of 1991 (2008 Declaratory Ruling),
23 FCC Rcd. 559 (2008); 2003 Order, 18 FCC Rcd. 14,014.

According to the Commission, because there was no timely
appeal from those previous orders, it is too late now to raise a

challenge by seeking review of a more recent declaratory
ruling that essentially ratifies the previous ones. We disagree.

While the Commission's latest ruling purports to reaffirm
the prior orders, that does not shield the agency's pertinent

pronouncements from review. The agency's prior rulings left
significant uncertainty about the precise functions an

autodialer must have the capacity to perform. Petitioners

covered their bases by filing petitions for both a declaratory
ruling and a rulemaking concerning that issue and related

ones. ,See, e.g.,Ptofl Ass'n for Customer Engagement, Inc.

Pet.3-4; ACA Int'l Pet. 6; GroupMe, Inc. Pet. 3; Glide Talk,
Ltd. Pet. 13. In response, the Commission issued a
declaratory ruling that purported to "provid[e] clarification on

the definition of 'autodialer,"' and denied the petitions for
rulemaking on the issue. 2015 Declaratory Ruling, 30 FCC
Rcd. at 8039 fl 165 & n.552. The ruling is thus reviewable on

both grounds. See 5 U.S.C. $ 55a(e); Biggerstaff v. FCC,5ll
F.3d 178, 184-85 (D.C. Cir. 2007).

b. The statutory definition says that a device constitutes

an ATDS if it has the capacity to perform both of two
enumerated functions: "to store or produce telephone

numbers to be called, using a random or sequential number
generator"; and "to dial such numbers." 47 U.S.C.

9227(a)(l)(A)-(B). The role of the phrase, "using a random

or sequential number generator," has generated substantial
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questions over the years. The Commission has sought to

udd."rt those questions in previous orders and did so again in

the 2015 Declaratory Ruling we consider here.

The Commission's most recent effort falls short of
reasoned decisionmaking in "offer[ing] no meaningful

guidance" to affected parties in material respects on whether

their equipment is subject to the statute's autodialer

restrictions. Postal Regulatory Comm'n,785 F.3d at 754' A
basic question raised by the statutory definition is whether a

device must itself have the ability to generate random or

sequential telephone numbers to be dialed. Or is it enough if
the device can call from a database of telephone numbers

generated elsewhere? The Commission's ruling appears to be

of two minds on the issue.

In certain respects, the order conveys that equipment

needs to have the ability to generate random or sequential

numbers that it can then dial. The order twice states that, to

"meet[] the TCPA's definition of 'autodialer,"' the equipment

in question must have the capacity to "dial random or

sequential numbers." 2015 Declaratory Ruling, 30 FCC Rcd'

at7972110; see also id. at7974 J[ 15. And it is clear from

context that the order treats the ability to "dial random or

sequential numbers" as the ability to generate and then dial

"random or sequential numbers."

To see why, it is helpful to understand that the ruling

distinguishes between use of equipment to "dial random or

sequential numbers" and use of equipment to "call[] a set list

of consumerc." Id. at7972 ti 10. Anytime phone numbers are

dialed from a set list, the database of numbers must be called

in some order-either in a random or some other sequence'

As a result, the ruling's reference to "dialing random or

sequential numbers" cannot simply mean dialing from a set
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list of numbers in random or other sequential order: if that

were so, there would be no difference between "dialing
random or sequential numbers" and "dialing a set list of
numbers," even though the ruling draws a divide between the

two. See id. at 7973 flfl 13, 14' It follows that the ruling's
reference to "dialing random or sequential numbers" means

generating those numbers and then dialing them.

The Commission's prior declaratory rulings reinforce that

understanding. In its 2003 ruling addressing predictive

dialers, the Commission observed that, "[i]n the past,

telemarketers may have used dialing equipment to create and

diat l}-digit telephone numbers arbitrarily." 2003 Order, l8
FCC Rcd. at 14,092 fl 132 (emphasis added). But the industry
had "progressed to the point where" it had become "far more

cost effective" instead to "us[e] lists of numbers." Id. Again,
the Commission suggested it saw a difference between calling

from a list of numbers, on one hand, and "creating and

dialing" a random or arbitrary list of numbers, on the other

hand. Or as the Commission has elsewhere said, numbers that

are "randomly or sequentially generated" differ from numbers

that "come from a calling list." In re Implementation of the

Middle Class Tax Relief and Job Creation Act of 2012, 27

FCC Rcd. 13,675, 13,629 n 29 Q0l2) (quoted in 2015

Declaratory Ruling, 30 FCC Rcd. at 8077 (Comm'r Pai,

dissenting)).

While the 2015 ruling indicates in certain places that a

device must be able to generate and dial random or sequential

numbers to meet the TCPA's definition of an autodialer, it
also suggests a competing view: that equipment can meet the

statutory definition even if it lacks that capacity. The

Commission reaffirmed its 2003 ruling insofar as that order

had found predictive dialers to qualify as ATDSs. 2015

Declaratory Ruling, 30 FCC Rcd. at 7972-73 flfl l2-14. And
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in the 2003 order, the Commission had made clear that, while

some predictive dialers cannot be programmed to generate

random or sequential phone numbers, they still satisfy the

statutory definition of an ATDS ' 2003 Order, 18 FCC Rcd' at

14,091 f[ 131 n.432; id. at 14,093 fl 133' By reaffirming that

conclusion in its 2015 ruling, the commission supported the

notion that a device can be considered an autodialer even if it
has no capacity itself to generate random or sequential

numbers (and instead can only dial from an externally

supplied set of numbers). The 2015 ruling correspondingly

.*pi"tt"t that "predictive dialers" can differ from other
,.dlalers that utilize random or sequential numbers instead of a

list of numbers." 2015 Declaratory Ruling, 30 FCC Rcd' at

79nnt4.

So which is it: does a device qualify as an ATDS only if
it can generate random or sequential numbers to be dialed, or

can it so qualify even if it lacks that capacity? The 2015

ruling, while speaking to the question in several ways, gives

no 
"Gu. 

answer (and in fact seems to give both answers)' It

might be permissible for the Commission to adopt either

intlrpretatibn. But the Commission cannot, consistent with

reasoned decisionmaking, espouse both competing

interpretations in the same order.

The choice between the interpretations is not without

practical significance. Petitioners and various amici describe

calling equipment that they wish to use to call set lists of
cellular numbers without any generation of random or

sequential numbers. See ACA Int'l Reply Br' 2l; Am'

Bankers Ass'n Amicus Br. 29-30. And at least some

predictive dialers, as explained' have no capacity to generate

random or sequential numbers.
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The unceftainty in the 2015 ruling, moreover' does not

stop with the question of whether a device must be able to

generate random or sequential numbers to meet the statutory

definition. The ruling is also unclear about whether certain

other referenced capabilities are necessary for a dialer to
qualify as an ATDS.

For instance, the ruling states that the "basic function" of
an autodialer is the ability to "dial numbers without human

intervention.' 2015 Declaratory Ruling, 30 FCC Ptcd' at7973

n14; id. at7975 fl 17. Prior orders had said the same' 2003

Order, 18 FCC Rcd. at 14,092 I 132; 2008 Declaratory

Ruling, 23 FCC Rcd. at 566 fl 13. That makes sense given

that 'iauto" in autodialer-or, equivalently, "automatic" in

"automatic telephone dialing system," 47 U'S'C'

$227(a)(l)-would seem to envision non-manual dialing of
telephone numbers.

But the Commission nevertheless declined a request to

"clarify[] that a dialer is not an autodialer unless it has the

capacity to dial numbers without human intervention." 2015

Declaratory Ruling, 30 FCC Rcd. at 7976n 20. According to

the Commission, then, the "basic function" of an autodialer is

to dial numbers without human intervention, but a device

might still qualify as an autodialer even if it cannot dial

nu-b..t without human intervention. Those side-by-side

propositions are difficult to square.

The Commission further said that another "basic

functionf]" of an ATDS is to "dial thousands of numbers in a

short period of time." Id. at7975 fl 17. But the ruling imparts

no additional guidance concerning whether that is a necessary

condition, a sufficient condition, a relevant condition even if
neither necessary nor sufficient, or something else. Nor does

it indicate what would qualify as a "short period of time'"
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Again, affected parties are left in a significant fog of

un"certainty about how to determine if a device is an ATDS so

astobringintoplaytherestrictionsonunconsentedcalls.

In short, the Commission's ruling, in describing the

functions a device must perform to qualify as an autodialer'

fails to satisfy the requirement of reasoned decisionmaking.

The order,s iack of ciarity about which functions qualify a

device as an autodialer compounds the unreasonableness of

the Commission's expansive understanding of when a device

has the "capacity" to perform the necessary functions- 
- 
We

must therefore set aside the commission's treatment of those

matters.

J

We briefly note an additional statutory provlslon

affecting the scope of the TCPA',s restrictions on autodialer

calls tJcell numbers-a provision we ultimately have no

occasion to examine because of the way the case has been

presented to us. Two TCPA provisions work together to

"rtublirh 
the reach of the general prohibition against making

autodialer calls without prior consent. The first provision, as

*. have seen, definei the equipment-viz', 'oautomatic

telephone dialing system"-subject- to the statutory

prohibition. +Z U.S.C. $ 227(a)(1)' The second provision

ih"n inco.porates that definition in setting out the scope of the

prohibition: "It shall be unlawful for any person ' ' ' to mqke
'any 

call (other than a call made for emergency purposes or

made with the prior express consent of the called party) using

any automatic telephone dialing system ' ' ' to any telephone

n.imber assigned to a . . . cellular telephone service[']" Id'

$ 227(bXl )(A)(iii) (emphases added)'
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Petitioners have confined their challenge to the

Commission's understanding of the first of those provisions,

the statutory definition of an autodialer, and our analysis has

been focused on that issue. Petitioners have raised no

challenge to the Commission's understanding of the second

provision-i.e., to the agency's interpretation of what it
means to "make any call using any" ATDS. In particular, in

the case of a device having the "capacity" both to perform the

autodialer functions set out in the statutory definition and to

perform as a traditional phone, does the bar against o'making

any call using" an ATDS apply only to calls made using the

equipment's ATDS functionality? Or does the bar apply to all

calls made with a device having that "capacity," even ones

made without any use of the equipment's autodialer

capabilities? Or does the bar apply to calls made using

certain autodialer functions, even if not all of them?

The Commission's ruling endorsed a broad

understanding under which the statute prohibits any calls

made from a device with the capacity to function as an

autodialer, regardless of whether autodialer features are used

to make a call. 2015 Declaratory Ruling, 30 FCC Rcd. at

7g75 n 9 n.70. A dissenting commissioner, by contrast, read

the pertinent statutory phrase, "make any call," to mean "that

the equipment must, in fact, be used as an autodialer to make

the calls" before a TCPA violation can be found. 1d at 8088

(Comm'r O'Rielly, dissenting in part and approving in part).

The dissenting commissioner's interpretation would

substantially diminish the practical significance of the

Commission's expansive understanding of oocapacity" in the

autodialer definition. Even if the definition encompasses any

device capable of gaining autodialer functionality through the

downloading of software, the mere possibility of adding those

features would not matter unless they were downloaded and
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used to make calls. Under the dissent's understanding of the

phrase, "make any call," then, everyday calls made with a

imartphone would not infringe the statute: the fact that a

smartphone could be configured to function as an autodialer

would not matter unless the relevant software in fact were

loaded onto the phone and were used to initiate calls or send

messages.

Petitioners, however, raise no challenge to the

Commission's understanding of the statutory words, "make

any call using" an ATDS, and the parties therefore have not

presented arguments on the issue in their briefing before us'

Our consistent practice in such a situation is to decline to

address (much less resolve) the issue. See, e.g., U.S. Telecom

Ass'n v. FCC,825 F.3d 674,697 (D.C. Cir. 2016). We "sit to

resolve only legal questions presented and argued by the

parties." Id. (internal quotation marks omitted). We

nonetheless note the issue in light of its potential interplay

with the distinct challenges petitioners do raise. The agency

could choose to revisit the issue in a future rulemaking or

declaratory order, and a party might then raise the issue on

judicial review.

B.

We now turn to the Commission's treatment of
circumstances in which a consenting party's cell number has

been reassigned to another person. While there is no

consensus about the exact numbers of reassignments, there is

no dispute that millions of wireless numbers are reassigned

each year. In the event of a reassignment, the caller might

initiate a phone call (or send a text message) based on a
mistaken belief that the owner of the receiving number has

given consent, when in fact the number has been reassigned to

iorn.on" else from whom consent has not been obtained.
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Does a call or message in that situation violate the

statutorybaragainstmakingautodialercallswithoutprior
consent? The Commission's answer is yes, apart from a one-

call, post-reassignment safe harbor' We set aside the

Commission's inlerpretation on the ground that the one-call

safe harbor is arbitrary and capricious'

I

The pertinent statutory language generally renders-it

unlawful'..tomakeanycall(otherthanacallmadefor
emergency purposes or made with the prior express consent

"f ,nZ tiUia p"rty) using any automatic telephone dialing

equipment or prerecorded voice." 47 U'S'C' $ 227(b)(1XA)

i.rpt uri, added). The commission, in its ruling, initially

aOOr.tt"O who is properly considered the "called party" when

a consenting party's number is reassigned to another person:

does ,,calleJ party" refer to the person the caller expected to

reach (whose consent had previously been obtained)' or does

it refei to the person actually reached, the wireless number's

fresent-day sutscriber after reassignment (whose consent has

not been obtained)?

TheCommissionadoptedthelatterinterpretation.30
FCCRcd.at7999.8001fl.1T72-T3.Theresultisthatthe
reassignment of a wireless number extinguishes any cons.ent

gi""""uv the number,s previous holder and exposes the caller

io liabiiity for reachin g a party who has not given consent'

An alternative approaih, th" Commission reasoned' would
.,effectively r.quir. consumers to opt out of such calls when

the TCPA clearly requires the opposite-that consumers opt

in before they can be contacted'" Id' at 8004 fl 80'

The agency also refused to o'place any affirmative

obligation,,onnewsubscriberstoinformcallersthata
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wireless number now belongs to someone else. Id' at 8011

fl 95. The ruling thus expressly contemplates that a new

subscriber could "purposefully and unreasonably" refrain

from informing a good-faith caller about a number's

reassignment "in order to accrue statutory penalties'" Id
(formatting modified). In that regard, the Commission

ilescribed a reported case in which the new, post-reassignment

subscriber waited to initiate a lawsuit until after having

received almost 900 text alerts that were intended for the

previous subscriber. Id. at80ll fl 94 &n.324.

The Commission acknowledged that even the most

careful caller, after employing all reasonably available tools

to learn about reassignments, "may nevertheless not learn of
reassignment before placing a call to a new subscriber'" Id' at

8009 fl 8S. The Commission observed that it nonetheless
.,could have interpreted the TCPA to impose a traditional

strict liability standard on the caller: i.e., a 'zeto call'

approach under which no allowance would have been given

foi ttre robocaller to learn of the reassignment." Id' at 8009

!190 n.312. But the Commission declined to interpret the

statute "to require a result that severe." Id. Rather' the

Commission read the statute to "anticipate[] the caller's

ability to rely on prior express consent"' which the

Commission interpreted "to mean reasonable reliance'" Id'

(internal quotation marks omitted).

The Commission effectuated its "reasonable reliance"

approach by enabling a caller who lacks knowledge of a

riassignment "to avoid liability for the first call to a wireless

number following reassignment." Id. at 8009 fl 89' For that

first call, the caller can continue to rely on the consent given

by the ooprevious subscriber." Id. at 8003 fl 78' The

iommission did "not presume that a single call to a

reassigned number will always be sufficient for callers to gain
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actual knowledge of the reassignment"' Id' at 8009 fl 90

n.312. But it believed that 'o[o]ne call represents an

upp-ptiut. balance between a calleros opportunity-to-leam of

th; reassignment and the privacy interests of the new

subscriber." Id. at 8009 fl 90.

InchallengingtheCommission'sresolution,petitioners
first contenO ttrat ihe statutory reference to the consent ofthe
*called party" refers to the expected recipient of a call or

rn.r.ug", noi the actual recipient' When a wireless number is

."urtiin.O without the caller's awareness, petitioners'

ini".pi.tution would mean that a caller would avoid liability

for a post-reassignment call because the "called party"-the

formei owner of tne number-had given consent'. In-

pJiiion".r, view, the commission,s contrary interpretation of
l'called party" to refer to the new (post-reassignment)

subscriber is foreclosed by the statute' We disagree'

Another court of appeals has examined the meaning of

the term ,,called party'i in the same statutory provision, 
-47

U.S.C. $ 227@)tlXA), and in the same situation of a

reassigned wireless number formerly belonging t9 
^ ?

"onr"iting 
party. Soppet v. Enhanced Recovery Co'' 679 F '3d

637 (7thbir. 2012). The Seventh Circuit explained that the

phrase "called party" appears throughout the broader statutory

section, 47 U.S'C. 5 2)1, a total of seven times' 679 F '3d at

640.Fourofthoseinstances..unmistakablydenotethe
current subscriber," not the previous, pre-reassignment

subscriber. Id. of the three remaining instances, "one

denotes whoever answers the call (usually the [current]

subscriber)," and the other two arc unclear' Id' By contrast'

thecourtobserved,the..phrase.intendedrecipient,doesn-ot
upp"* anywhere in $ 22i, so what justification could there be

2.
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forequating.calledparty,with.intendedrecipientofthe
call,?) Id. For those and other reasons, the court concluded
o'that 'called party' in S 227(b)(1) means the person

subscribing to tire called number at the time the call is made,"

not the pr:evious subscriber who had given consent' Id' at

643; sei also Osorio v. State Farm Bank, F'S"B'' 746 F3d

1242,1250-52 (1 1th Cit.2014).

we find the Seventh circuit's analysis persuasive insofar as

it supports concluding that the Commission was not

,o*p)it"d to interpret o'called party" in $227(b)(1)(A) to

,n"un the "intended recipient" rather than the current

subscriber. The commission thus could permissibly interpret
..called party" in that provision to refer to the current

subscriber.

J

Petitioners next argue that the Commission's one-call

safe harbor is arbitrary' On this score, we agree with

petitioners.

When a caller is unaware that a consenting party's

wireless number has been reassigned, the Commission chose

to allow the caller to make one (and only one) post-

reassignment call without incuning liability' For that one

call, ihe Commission understood the statutory term "prior

""pras 
consent" to refer to the consent given by the previous

suiscriber. 30 FCC Rcd. at 3001 1T 73 & n'265; id' at 8003

fl 78.

TheCommissionallowedforthatoneliability-freecall'
rather than impose "a traditional strict liability standard,"

because it interpreted a caller's ability under the statute to rely

on a recipient,s ,,prior express consent" to "mean reasonable
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reliance." Id. at 8009 fl 90 n.312. And when a caller has no

knowledge of a reassignment, the Commission

understandably viewed the caller's continued reliance on the

prior subscriber's consent to be "reasonable."

Elsewhere in the Declaratory Ruling, the Commission

echoed the same "reasonable reliance" understanding of the

statute's approval of calls based on "prior express consent."

The ruling accepts that a caller can rely on consent given by a

wireless number's "customary user" ("such as a close relative

on a subscriber's family calling plan'o), rather than by the

subscriber herself. Id. at 8001 fl 75. That is because the

"caller in this situation cannot reasonably be expected to

divine that the consenting person is not the subscriber." Id. at

8001-02 fl 75. The Commission reiterated in that regard that,

in "construing the term 'prior express consent' in section

227(b)(l)( ), rrys consider the caller's reasonableness in

relying on consent." Id. at 8001 1T75.

The Commission thus consistently adopted a "reasonable

reliance" approach when interpreting the TCPA's approval of
calls based on 'oprior express consent," including as the

justification for allowing a one-call safe harbor when a
consenting party's number is reassigned. The Commission,

though, gave no explanation of why reasonable-reliance

considerations would support limiting the safe harbor to just

one call or message. That is, why does a caller's reasonable

reliance on a previous subscriber's consent necessarily cease

to be reasonable once there has been a single, post-

reassignment call? The first call or text message, after all,

might give the caller no indication whatsoever of a possible

reassignment (if, for instance, there is no response to a text

message, as would often be the case with or without a

reassignment).

CRMAPPOOTT



37

The Commission outlined a number of measures callers

could undertake'othato over time, may permit them to learn of
reassigned numbers." Id. at 8007 fl 86. But the Commission

acknowledged that callers o'may nevertheless not learn of
reassignment before placing a call to a new subscriber," and

that the first post-reassignment call likewise might give no

reason to suspect a reassignm ent. Id. at 8009 flfl 88, 90 n'312'

In that event, a caller's reasonable reliance on the previous

subscriber's consent would be just as reasonable for a second

call.

To be sure, the Commission stated that it found "no basis

in the statute or the record before [it] to conclude that callers

can reasonably rely on prior express consent beyond one call

to reassigned numbers." Id. at 8009-10 fl 90 n.312' But the

Commission did not elaborate on-or otherwise support-its
conclusory observation to that effect. And the statement is

hard to square with the Commission's concession that the first

call may give no notice of a reassignment, or with the

Commission's disavowal of any expectation that a caller

should "divine from the called consumer's mere silence the

current status of a telephone number." Id. (brackets omitted).

In that light, no cognizable conception of "reasonable

reliance" supports the Commission's blanket, one-call-only

allowance.

At times, the Commission indicated that its one-call safe

harbor intends to give callers additional "opportunity" to find

out about a possible reassignment. E'g., id. at 8009 n 89- id.

at 8010 fl 91. There is no indication, though, that the interest

in giving callers such an opportunity is independent of the

interest in giving effect to a caller's reasonable reliance.

After all, a caller also has an opportunity to learn of a

reassignment before the first call. The reason to allow even

one, liability-free, post-reassignment call-the reason the
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Commission cared about affording an opportunity to learn

about reassignment at all-is in order to give effect to a

caller's reasonable reliance on the previous subscriber's

consent.

Indeed, the Commission's one-call safe harbor applies

'oover an unlimited period of time." Id. at 8000 \ 72 n'257 '

If the goal were simply to provide an expanded opportunity to

learn about a reassignment, the Commission presumably

would have allowed for a given period of time. It declined to

do so, id. at 8009 fl 89, opting instead to permit a single call

regardless of whether it occurs within minutes or months of a

reassignment.

For substantially the same reasons, the Commission's

one-call-only approach cannot be salvaged by its suggestion

that callers rather than new subscribers should bear the risk

when calls are made (or messages are sent) to a reassigned

number. Id. at8009-10 fl 90 n.312. That consideration would

equally support a zero-call, strict-liability rule. But the

Commission specifically declined to adopt "a result that

severe." Id. Havinginstead embraced an interpretation of the

statutory phrase "prior express consent" grounded in

conceptions of reasonable reliance, the Commission needed to

give some reasoned (and reasonable) explanation of why its

iafe harbor stopped at the seemingly arbitrary point of a

single call or message. The Commission did not do so'

The Seventh Circuit's decision in Soppet, discussed

earlier, is not to the contrary. There, the court assumed that

"any consent previously given lapses when [a] [c]ell

[n]umber is reassigned." 679 F.3d at 641. The court' though,

Oid not have before it an agency interpretation under which

the previous subscriber's consent does not lapse with

."ursignn1.nt: the premise of the Commission's one-call safe
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harbor is that a caller can continue to rely on the previous

subscriber's consent. The question we face is, why should

that necessarily stop with a single call? Soppel does not speak

to that question, and so does not cast doubt on our conclusion

that the Commission failed to give it a satisfactory answer.

Finally, the Commission's failure in that regard requires

setting aside not only its allowance of a one-call safe harbor,

but also its treatment of reassigned numbers more generally'

When we invalidate a specific aspect of an agency's action,

we leave related components of the agency's action standing

only if "we can say without any 'substantial doubt' that the

agency would have adopted the severed portion on its own'"

Im. Petroleum Inst. v. EPA,862 F.3d 50,71(D.C. Cir' 2017)

(per curiam) (internal quotation marks omitted).

Here, we have no such assurance. If we were to excise

the Commission's one-call safe harbor alone, that would leave

in place the Commissionos interpretation that "called party"

refers to the new subscriber. And that in turn would mean

that a caller is strictly liable for all calls made to the

reassigned number, even if she has no knowledge of the

reassignment.

We cannot be certain that the agency would have adopted

that rule in the first instance. Significantly, the Commission

said that it "could have interpreted the TCPA to impose a

traditional strict liability standard," i.e., "a 'zeto call'

approach." 30 FCC Rcd. at 8009 fl 90 n.312' But the agency

OictineO to o'require a result that severe," opting instead for a

one-call safe harbor. Id. We cannot say without any

substantial doubt that the agency would have embraced the

"severe'o implications of a pure, strict-liability regime even in

the absence of any safe harbor' As a result, we must set aside
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the Commission's treatment of reassigned numbers as a

whole.

Notably, the Commission is already on its way to
designing a regime to avoid the problems of the 2015 ruling's
one-call safe harbor. The Commission recently sought

comment on potential methods for "requir[ing] service

providers to report information about number reassignments

for the purposes of reducing unwanted robocalls." In re

Advanced Methods to Target and Eliminate Unlawful
Robocalls, Second Notice of Inquiry, 32 FCC Rcd. 6007,

6010 fl 9 (2017). Most of its proposals envision ueating a
comprehensive repository of information about reassigned

wireless numbers. See id. at 6012-13 ufl 15-19. The

Commission is also considering whether to provide a safe

harbor for callers that inadvertently reach reassigned numbers

after consulting the most recently updated information. See

id. at6012 fl 14. Those proposals would naturally bear on the

reasonableness of calling numbers that have in fact been

reassigned, and have greater potential to give full effect to the

Commission's principle of reasonable reliance.

C

It is undisputed that consumers who have consented to

receiving calls otherwise forbidden by the TCPA are entitled

to revoke their consent. See 2015 Declaratory Ruling, 30

FCC Rcd. at 7996 n62. The statute, however, does not

elaborate on the processes by which consumers may validly
do so. The Commission sought to resolve the matter in its
Declaratory Ruling.

The Commission had been petitioned to clarify that

callers can unilaterally prescribe the exclusive means for
consumers to revoke their consent. It explicitly denied that
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request. Allowing "callers to designate the exclusive means

of revocation," the Commission believed, could o'materially

impair" the "right of revocation." Id. at7997 n66.

The Commission instead concluded that "a called party

may revoke consent at any time and through any reasonable

6s4ns"-6rally or in writing-"that clearly expresses a desire

not to receive further messages." Id. at 7989-90147; id. at

7996 n$. In assessing whether a revocation request meets

the "reasonable meanso' standard, the Commission said it
would consider "the totality of the facts and circumstances."

Id. at 7996164 n.233. One relevant factor is "whether the

caller could have implemented mechanisms to effectuate a

requested revocation without incurring undue burdens." Id.

Another consideration is "whether the consumer had a

reasonable expectation that he or she could effectively

communicate his or her request . . . in that circumstance." Id.

Petitioners challenge the Commission's treatment of
revocations on various grounds, none of which we find
persuasive. Petitioners' chief objection is that the

Commission's approach is arbitrary and capricious in

eschewing the establishment of standardized revocation

procedures in favor of an unduly uncertain, any-reasonable-

means standard. Without the certainty of standardized

procedures, petitioners fear, they will be able to ward off
TCPA liability only by "tak[ing] exorbitant precautions."

ACA Int'l Br. 57.

We think petitioners' concerns are overstated. The

Commission's ruling absolves callers of any responsibility to

adopt systems that would entail "undue burdens" or would be

"overly burdensome to implement." 30 FCC Rcd. at 7996

n64 &, n.233. In light of that assurance, callers would have

no need to train every retail employee on the finer points of

CRMAPPOOS2



42

revocation.Andcallerswillhaveeveryincentivetoavoid
TCPAliabilitybymakingavailableclearly-definedandeasy-
;;. "pr""t 

methods. If recipients are afforded such

options, any effort to sidestep the available methods in favor

;i ii;;y".ratic or imaginative revocation requests m i ght.well

be seen as unreasonauG. rne selection of an unconventional

method of seeking revocation might also betray the absence

;i;"t 'oreasonab-le expectation" by the consumer that she

could ,,effectively communicate" a revocation request in the

chosen fashion. /d.

Petitioners observe that the commission's ruling itself

dictates particular opt-out mechanisms for certain types of

ii..-r.nritive banking- and healthcare-related calls that the

Commission exempted from the TCPA's consumer consent

..qui..-.ntt. Id,'at 3028 tT 138 id' at 8032 n ru7 ' If the

Commission prescribed specific opt-out methods for those

types of calls, petitioners ask, then why not similarly set out

siandardized means of revocation for all calls?

The Commission was not required to treat the two

situations in a parallel manner' For the banking- and

healthcare-related calls, the Commission found that the

communications were sufficiently important to warrant an

."'n,lptionfromtheotherwise-applicableobligationtoobtain
p.iot .ont" nt. Id. at 8023 n n5 ' As a-result' the default rule

ior those calls is that they ihould be allowed (without regard

to consent), such that the availability of an opt-out can be

conditioned on adhering to specific procedures' By contrast'

the default rule for non-exempted calls is that they are

disallowed (absent consent), such that the availability of an

opt-out naturally could be broader' In that context' the

Commissioncouldreasonablyelecttoenableconsumersto
revoke their consent without having to adhere to specific

procedures.
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Finally, petitioners object to the Declaratory Ruling

insofar ur it 
- 
might preclude callers and consumers from

contractually agreeing to revocation mechanisms' The

Commission coriectly concedes, however, that the ruling "did

not address whether contracting parties can select a particular

revocation procedure by mutual agreement'" FCC Bt' 64

n.16. The ruting precludes unilateral imposition of revocation

rules by callers; ii does not address revocation rules mutually

adoptei by contracting parties. Nothing in the Commission's

order thus should be understood to speak to parties' ability to

agree upon revocation procedures.

The last set ofchallenges before us, brought by petitioner

Rite Aid, concerns the scope of the Commission's exemption

of certain healthcare-related calls from the TCPA's prior-

consent requirement for calls to wireless numbers. The

commission is statutorily authorized to exempt from that

requirement "calls to a telephone number assigned to a

..fl.rlu. telephone service that are not charged to the called

party, subjeit to such conditions as the Commission may

pr.r".iU. u, n...rrury in the interest of the 
privacy rights this

section is intended to protect." 47 U'S'C' S 227(b)(2)(C)'

The Commission was petitioned to exempt from the

consent requirement "certain non-telemarketing, healthcare

calls', allegld to ..provide vital, time-sensitive information

patients *..-l.o-r, eipect, and often rely- on to make informed

decisions." 2015 Declaratory Ruling, 30 FCC Rcd' at 8030

fl 143. The agency acknowledged the "exigency and public

interest" in various types of healthcare-related calls, including

ones "regarding post-discharge follow-up intended to preven]

readmission, or prescription notifications'" Id' at 8031fl 146'

But it was o.concerned that these policy arguments are not

D
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true" for other types of healthcare calls. Id. Specifically, the

Commission "fail[ed] to see the same exigency and public

interest in calls regarding account communications and

payment notifications." Id.

Consequently, the Commission granted the requested

exemption but "restrictfed] it to calls for which there is

exigency and that have a healthcare treatment purpose,

specifically: appointment and exam confirmations and

reminders, wellness checkups, hospital pre-registration

instructions, pre-operative instructions, lab results' post-

discharge follow-up intended to prevent readmission,

prescription notifications, and home healthcare instructions."

Id. The exemption would not cover calls "that include

telemarketing, solicitation, or advertising content, or which

include accounting, billing, debt-collection, or other financial

content." Id.

Petitioner Rite Aid challenges the Commission's

exemption for select healthcare-related calls on the grounds

that it conflicts with another federal statute (the Health

Insurance Portability and Accountability Act, or HIPAA) and

is arbitrary and capricious' Rite Aid's arguments

misunderstand the relevant statutory terrain, and we reject

them.

At the outset, we must satisfy ourselves that we have

jurisdiction to entertain Rite Aid's challenge' Rite Aid has

been styled a petitioner here, but it did not formally petition

the Commission in the proceedings before the agency. The

petition granted by the Commission in part was filed by the

American Association of Healthcare Administrative

Management (the Association). Rite Aid expressed'osupporto'

I
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for the Association's petition for a declaratory ruling and

exemption, and it also asked the Commission to "address

certain additional issues." Comments of Rite Aid' Joint

App'x 850. But it participated only by commenting on the

Association's petition rather than filing one of its own. As a

result, with respect to relief that only Rite Aid sought, the

Commission "decline[d] to fully address th[at] request for

clarification . . . raised in a comment to a pending Petition'"

2015 Declaratory Ruling, 30 FCC Rcd. at 8028-29 nl4l
n.471. The Association did not appeal the FCC's partial

denial of its requested exemption. Instead, Rite Aid has

petitioned the court to review that denial.

Direct review of final FCC orders is governed by the

Hobbs Act, under which "[a]ny party aggrieved by [a] final

order" of the Commission may petition for review of that

order. 28 U.S.C. 5 2344. We have consistently held that the

phrase "party aggrieved" requires that petitioners have been

parties to the underlying agency proceedings, not simply

parties to the present suit who are aggrieved in a

constitutional (Article III) sense. See Simmons v' ICC, 716

F.2d 40,42 (D.C. Cir. 1983). The question here is whether

commenting on a petition in agency proceedings that resulted

in a declaratory ruling suffices to confer "party aggrieved"

status on a litigant whose position the agency rejected.

We find it does. For agency proceedings that do not

require intervention as a prerequisite to participation, our

decisions have recognized that o'party aggrieved" means a

party who has "made a full presentation of views to the

agency." Ihater Transp. Ass'n v. ICC,8l9 F.2d I189' 1193

(D.C. Cir. l9S7). Rite Aid fulfilled that requirement' Just as

"submitting comments" confers "party aggrieved" status in

the context of a rulemaking (assuming an adverse outcome),

Prof'l Reactor Operator Soc'y v. U'S. Nuclear Regulatory
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